


















































































FRANCHISE AGREEMENT
SECTION 1. 

GRANT OF FRANCHISE TC "SECTION 2.  RENEWAL OF FRANCHISE"\l 1
2.1
Grant. TC "2.1
Grant."\l 2
The Cable Television Franchise with Falcon Video Communications, LP, d.b.a. Charter Communications (“Charter” or “Grantee”), is hereby granted, subject to the terms and conditions of Ordinance 01-01-003 Cable Services Regulatory Ordinance (hereinafter also referred to as the “Master Ordinance”), and this Franchise  (hereinafter also referred to as the “Franchise”).  The grant provides Grantee authority, right and privilege, to construct, reconstruct, operate and maintain a cable television System within the Streets and public Right-Of-Ways in the incorporated areas of the Town of Nags Head, North Carolina, as it is now or may in the future be constituted.

2.2
Right of Town to Issue and Renew Franchise TC "2.2
Right of City to Issue and Renew Franchise"\l 2.

Grantee acknowledges and accepts the right of Town to issue and/or renew a Franchise and Grantee agrees that it shall not now or at any time hereafter challenge any lawful exercise of this right in any local, State or federal court.

2.3
Effective Date of Grant TC "2.3
Effective Date of Renewal"\l 2.

The grant shall be effective upon adoption of an Ordinance by the Board. The grant is further contingent upon the filing by Grantee with the Town Clerk of the executed Franchise and the required performance bond and insurance certificates, and the payment of all sums owed to the Town, except that if the filing of the performance bond or any such insurance certificate does not occur within thirty (30) days after the effective date of the Ordinance approving this Franchise and any extension of time hereunder, the Town may declare this grant null and void.

2.4
Franchise Term TC "2.4
Term"\l 2 and Renewal.

(a)
This Franchise shall take effect and be in full force from and after the final passage hereof, subject to acceptance by the Grantee as provided by the Master Ordinance and the same shall continue in full force and effect for a period of fifteen (15) years beginning with the date of adoption of this Franchise.


(b)
Subject to the provisions of this Section, the parties may amend this Franchise so as to require the Grantee to upgrade the Cable System to incorporate the State of the Art (the "State of the Art Option").  For the purposes of this Franchise the term "State of the Art" means equipment that is readily available with reasonable delivery schedules from two or more sources of supply; has the capability to perform the intended functions demonstrated within communities with similar characteristics (including, but not necessarily limited to population, density, customer penetration, etc.) under actual operating conditions for purposes other than test or experimentation; and can be implemented by the Grantee in an economically feasible manner taking into account economic waste (i.e., early retirement of assets) with the likelihood of generating a reasonable return on the Grantee's investment when measured over the then remaining term of the franchise.  The term "State of the Art" does not include equipment or facilities associated with governmental access.

(1)
The Town may not initiate the State of the Art Option at any time when the Grantee is subject to effective competition as defined from time to time by federal law

           (2)
In order to initiate the State Of the Art Option, the Town shall first commence a review of the Cable System.  A review may not commence prior to the seventh (7th) or after the twelfth (12th) anniversary of the acceptance date.

a.      The review described in the above paragraph (2) shall, at a minimum, take into account the following:




1.    
Characteristics of the existing Cable System.



2.
The State of the Art.


3
The additional benefits provided to customers by the State of the Art.




4.
The marketplace demand for the State of the Art taking into account any associated rate increase.






5.
Extension of the term of the existing Franchise to provide cost recovery for any capital improvements associated with upgrade required by a state-of-the-art decision.






6.
Cost associated with the review.

7. Any additional factors deemed relevant by the Town or the 




Grantee.


b.
If, after conducting such a review, the Town determines that the exercise of the State of the Art option may be warranted, the Town shall hold a public hearing to enable the general public and the Grantee to comment and present additional evidence.


(3)
If, following such hearing, the Town determines that the exercise of the State of the Art Option is warranted the parties may amend this Franchise accordingly.  If, however, the Grantee is not willing to agree to an amendment of this Franchise, the Grantee may, within sixty (60) days after the Town's decision, use all available means to appeal the Town’s decision.


(4) 
Should Federal Law change, causing significant and necessary modifications of this Franchise, the Town and the Grantee agree to negotiate necessary changes as an amendment to this Franchise.



(5)
Any renewal of this Franchise shall be done in accordance with applicable state and federal law.
2.5
Written Notice TC "2.5
Written Notice"\l 2.
All notices, reports or demands required to be given in writing under this Franchise shall be deemed to be given when delivered personally to the Person designated below, or when five (5) days have elapsed after it is deposited in United States mail in a sealed envelope, with registered or certified mail, postage prepaid thereon, or on the next business day if sent by express mail or overnight courier addressed to the party to which notice is being given, as follows:

If to Town:
Town Manager



PO Box 99



5401 Croatan Highway





Nags Head, NC 27959

If to Grantee:
General Manager

Charter Communications



2400 S. Virginia Nags Head Trail



Nags Head, NC 27959                                   



Vice President Government Relations



Charter Communications



12444 Powerscourt Drive



St. Louis, MO 63131

Either party may change such addresses upon notice to the other party. 

2.6
Franchise Non Exclusive

The Franchise granted herein is non-exclusive. The Town specifically reserves the right to grant, at any time, one or more additional franchises for a Cable Television System in accordance with state and federal law and the Master Ordinance.
2.7


Compliance TC "2.8
Compliance"\l 2.

(a)
Grantee has examined all of the provisions of the Master Ordinance and accepts and agrees to all of the provisions of that Ordinance, as it exists as of the effective date of the Grantee’s Franchise Agreement and any supplementary specifications as to construction, operation, or maintenance of the System which the Town may include in the Franchise Agreement. Grantee recognizes the right of the Town to adopt such additional regulations of general applicability, as it shall find necessary in the exercise of its police power.



(b)
In addition to any rights specifically reserved to Grantor by the Master Ordinance or this Agreement, Grantor reserves to itself every right and power that is required to be reserved by a provision of any other ordinance or under any other Franchise.

(c)
In accordance with Section 10.3.35, the Grantee shall notify the Town of its business hours.

SECTION 3.  GENERAL REQUIREMENTS TC "SECTION 3.  GENERAL REQUIREMENTS" \f C \l "1" 
3.1
 Franchise Fee TC "3.1
Annual Franchise Fee" \f C \l "2" .


A.
Compensation TC "A.
Compensation" \f C \l "3" .

The Town has opted to not require the payment of a franchise fee for the term of the Franchise. 




B. 
C. 
D. 



3.2
Liability Insurance TC "3.3
Liability Insurance" \f C \l "2" .

A.
Upon the effective date of this Franchise, the Grantee shall, at its sole expense, take out and maintain during the life of this Franchise, including any extensions or renewals, public liability insurance with a company licensed to do business in the State of North Carolina with a rating by Best of not less than “A” that shall protect the Grantee, the Town, and the Town’s officials, officers, employees and agents from claims which may arise from operations under this Franchise, whether such operations are by the Grantee, its officials, officers, directors, employees and agents, or any subcontractors of Grantee.  This liability insurance shall include, but shall not be limited to, protection against claims arising from bodily and personal injury and damage to property, resulting from all Grantee operations, products, services or use of automobiles, or construction equipment. The Town shall be named as an additional insured on all policies.


B.
At a minimum, the Grantee shall maintain the following general liability insurance: 

(1) $2,000,000 for property damage per occurrence;

(2) $2,000,000 for property damage aggregate;

(3) $4,000,000 for personal bodily injury or death to any one person; and

(4) $5,000,000 bodily injury or death aggregate per single accident or occurrence.


C.
Such general liability insurance must include, at a minimum, coverage for all of the following: comprehensive form, premises, operations, explosion and collapse hazard, underground hazard, products/completed operations hazard, contractual insurance, broad form property damage, and personal injury.


D.
Automobile Liability Insurance. Grantee shall maintain throughout the term of the Franchise, automobile liability insurance for owned, non‑owned, or rented vehicles used by Grantee, its agents, officials, or employees in the minimum amount of:

(1) $1,000,000 for bodily injury and consequent death per occurrence;

(2) $1,000,000 for bodily injury and consequent death to any one person.

(3) $500,000 for property damage per occurrence.

E.
The Grantee shall furnish to the Town, certificates of insurance, approved by the Town, for all types of insurance required under this Section. Failure to furnish said certificates of insurance in a timely manner shall constitute a material violation of this Agreement.

F. Any insurance policy or certificate thereof obtained by the Grantee in compliance with this Section shall be filed and maintained with the Town Clerk or his/her designee during the term of the Franchise, and may be changed from time to time to reflect changing liability limits and/or to compensate for inflation. Grantee shall immediately advise the Town of any litigation that may develop that would affect this insurance.

G. Neither the provisions of this Section nor any damages recovered by the Town hereunder, shall be construed to or limit the liability of the Grantee under this Franchise issued hereunder or for damages.

H. All insurance policies maintained pursuant to this  shall contain the following, or a comparable, endorsement:

“It is hereby understood and agreed that this insurance policy may not be canceled by the insurance company nor the intention not to renew be stated by the insurance company until thirty (30) days after receipt by the Town, by certified mail, of a written notice of such intention to cancel or not to renew.”

I. All contractual liability insurance policies maintained pursuant to this Agreement shall include the following hold harmless clause:


“Falcon Video Communications, LP, d.b.a. Charter Communications agrees to indemnify, save harmless and defend the Town of Nags Head, its officials, agents, servants, and employees, and each of them against and hold it and them harmless from any and all lawsuits, claims, demands, liabilities, losses and expenses, including court costs and reasonable attorney’s fees, for or on account of any injury to any person, or any death at any time resulting from such injury, or any damage to any property, which may arise out of or in connection with the work covered by the Franchise and performed or caused to be performed. The foregoing indemnity shall apply except if such injury, death or damage is caused by the negligence or other fault of the Town, its agents, servants, or employees, or any other person indemnified hereunder.”
3.3
Indemnification TC "3.4
Indemnification" \f C \l "2" .

A.
Except as otherwise provided herein, Grantee shall indemnify, hold harmless, release and defend Town, its officers, agents and employees from and against any and all lawsuits, claims, actions, demands, damages, disability, losses, expenses including reasonable attorney’s fees and other defense costs or liabilities of any nature that may be asserted by any Person or entity, including Grantee, from any cause whatsoever, excepting the extent of Grantor's concurrent negligence, arising out of or in any way connected with the operations, expressly authorized herein, the exercise of the Franchise  pursuant to this Franchise, and/or the activities of Grantee, its subcontractor, employees and agents hereunder. Grantee shall be solely responsible and save Town harmless from all matters relative to payment of Grantee’s employees.

B.
This indemnification obligation is not limited in any way by a limitation of the amount or type of damages or compensation payable by or for Grantee under Workers’ Compensation, disability or other employee benefit acts, acceptance of insurance certificates required under this Franchise, or the terms, applicability or limitations of any insurance held by Grantee.

C.
Town does not, and shall not, waive any rights against Grantee which it may have by reason of this indemnification, because of the acceptance by Town, or the deposit with Town by Grantee, of any of the insurance policies described in this Franchise.

D.
This indemnification by Grantee shall apply to all damages and claims for damages of any kind suffered by reason of any of the  operations referred to in this Section, regardless of whether or not such insurance policies shall have been determined to be applicable to any such damages or claims for damages.

E. Grantee shall not be required to indemnify Town for damages arising solely from the negligence or malfeasance of the Town or its officials, Councils, commissions, agents, or employees.  

F. Grantee shall immediately notify the Town Manager of any and all claims raised against the Grantee or Grantee and Town jointly, and shall provide the Town with a copy of the same.

G. Grantee shall indemnify, defend and hold harmless the Town, its officers, agents and employees against any and all claims or challenges brought against the Town with respect to the validity of the terms and conditions of this Franchise grant.

3.4
Grantee’s Insurance TC "3.5
Grantee’s Insurance" \f C \l "2" . 
Grantee shall not commence or continue any Cable System work or permit any subcontractor to commence or continue work until both shall have obtained or caused to be obtained all insurance required under this Section 3.  Said insurance shall be maintained in full force and effect until the completion of construction, and approval thereof by the Town.

3.5
Performance Bond TC "3.7
Security Fund and Performance Bond" \f C \l "2" .

A. Upon or before the effective date of this Agreement, Grantee shall obtain and maintain during the entire term of this Agreement, including any extensions or renewals thereof, at its own cost and expense, a performance bond that shall be filed with the Town in the amount of fifteen thousand dollars ($15,000.00) for the faithful performance by it of all the provisions of this Franchise and the Master Ordinance, as well as its compliance with all generally applicable orders, permits and directions of the Town, and the payment by Grantee of any claim, liens and generally applicable taxes due the Town which arise by reason of the construction, operation or maintenance of the Cable System

B.
The Performance Bond may be drawn on by Town for those purposes specified in the Master Ordinance.

C.

Nothing herein shall be deemed a waiver of the normal permit and bonding requirements made of all contractors working within the Town’s Rights-of-Way.

E.
Maintenance of the requisite Performance Bond shall not in any way limit the liability of the Grantee for any failure to fully perform its obligations under this Franchise.    

F.
The Grantee shall replenish the performance bond to the original amount not later than thirty (30) days after notification that the Town has drawn upon said performance bond.


A. 
B. 
C. 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 
D. 
E. 
(1) 
(2) 

















SECTION 4.  PROGRAMMING AND SERVICES.
4.1
 Subject to availability from programmers on reasonable terms and conditions and consistent with Grantee’s business plans, Grantee shall provide or enable the provision of at least the following broad categories of Programming, unless otherwise required by state or federal law:

(1)
Educational programming;

(2)
News & information;

(3)
Sports;

(4)
General entertainment (including movies);

(5)
Children/family-oriented;

(6)
Arts; culture and performing arts;

(7)
Science/documentary;

(8)
Weather information;

(9)
Programming addressed to diverse ethnic and minority interests in the Town;

(10)
National, state and local government affairs;

(11)
Educational access programming;

(12)
Governmental access programming; 

(12) Program channel guide

(13) Two-way interactive programming








(1) 
(2) 
(3) 
(4) 
(5) 

4.2.
Emergency Procedures. Grantee agrees to provide space on the cable system and related equipment necessary to connect the Government Channel to the main cable system with access from the Dare County Emergency Operations Center. The County is responsible for the equipment inside the EOC for connection to the cable outlet and subsequent transmission of the County/Town programming.  The intent is that the Grantee will provide receivers, transmitters, demodulators and services necessary to provide an alternate site for the Government Channel during emergency conditions or at times deemed appropriate by the Emergency Operations Committee. The County may provide duplicate equipment at the EOC or move the equipment from the County Administrative building, at the direction of the Emergency Operations Committee, to the Emergency Operations Center in order to provide continuous Government programming 

4.3.
Drops to Public Buildings. In accordance with Section 10.5.3 of the Master Ordinance, the public buildings listed at Exhibit A will receive, without charge, basic cable service. Buildings not identified at Exhibit A may be included by Town’s notice to Grantee of the building and location.  Town shall be provided a drop within one hundred and twenty  (120) days after receipt of notice.

4.4.
In accordance with Section 10. 7.11 of the Master Ordinance the Town Monitoring Site will be located at the Town Administration offices at Municipal Complex 5401 Croatan Highway.

4.5.
In accordance with Section 10. 7.8 of the Master Ordinance, results of customer satisfaction surveys conducted by the Grantee will be provided to the Town within sixty (60) days, after compilation of the results.

SECTION 5.  SUPPORT FOR LOCAL CABLE RELATED NEEDS TC "SECTION 6. SUPPORT FOR LOCAL CABLE RELATED NEEDS" \f C \l "1" 
5.1
Network Services. In accordance with Sections 10.3.31; 10.3.32; and 10.6.1 of the Master Ordinance, the Grantee agrees to provide a fiber connection between the Municipal Complex at 5401 Croatan Highway and public buildings within the corporate limits of the Town.  Grantee will provide connection to the demarcation point in each building at no cost.  The Grantee will provide a construction plan, to the Town, within sixty (60) days of a request by the Town to connect a particular building and will outline the timeline for construction.  Any connection in place on the effective date of the Agreement will be considered in compliance with this section of the Agreement.  Monthly service fees will be negotiated within a separate agreement and will be at the most favored rates.  Said separate agreement will be coterminous with the franchise agreement.  Maintenance of the fiber will be the responsibility of the Grantee and at no cost to the Town, unless the Town cuts the cable.  Should the Town cut the cable, the Town will be responsible for the cost to repair the cut.

5.2
Governmental Access TC "6.2
Public, Educational and Governmental Access" \f C \l "2" .
A.     In accordance with Section 611 of the Cable Act (47 U.S.C. Section 531), the Grantee agrees to provide one channel for Government Access.

B.
Grantee’s upgraded system shall, at a minimum permit the County representative to transmit programming via upstream signal to Grantee’s headend and then to downstream on the Government Access Channel. The design of the cable system, and the equipment installed by the Grantee, shall enable the switching and routing of these signals from upstream to downstream transmission to be accomplished remotely via computer and modem by the County representative. Grantee agrees to provide this direct link at no cost to the County, no pass through to subscribers and costs will be treated as franchise related costs for rate computation. 

C.
Oversight of the Government Access Channel shall be the responsibility of the Committee composed of participants pursuant to the  “Shared Used Agreement Between the Towns of Nags Head, Manteo and Kill Devil Hills and the County of Dare Regarding the Government Cable Television Access Channel.” 

5.3.
Education Access. 

A.
In accordance with Section 611 of the Cable Act (47 U.S.C. Section 531), the Grantee agrees to provide one channel for Education Access.

B.
Grantee’s upgraded system shall, at a minimum permit the Manteo High School to transmit programming via upstream signal to Grantee’s headend and then to downstream on Grantee’s Education Access Channel. The design of the cable system, and the equipment installed by the Grantee, shall enable the switching and routing of these signals from upstream to downstream transmission. Grantee agrees to grant the County Schools $10,000 for acquisition of equipment designed for production of video programming and related production. Grantee agrees to provide this direct link and grant at no cost to the County/Towns, no pass through to subscribers and costs may be treated as franchise related costs for rate computation. Grantee will pay to the County Schools $5,000 upon execution of this Franchise and $5,000 on the first anniversary of this Franchise  (this section only applies to the Dare County Franchise and is placed in this Franchise for information only).

C.
Oversight of the Education Access Channel shall be the responsibility of the County Superintendent of Schools or his designee.

5.4.
Upgrade of System and System Capabilities. 

A.
System Design for Upgrade. The Grantee shall upgrade the system as required to meet the requirements of Sections 10.5.1 and 10.5.5 of the Master Ordinance. The upgraded system bandwidth design will be 850 megahertz, with two-way transmission capability, and 100% standby powering of the facilities. The cable design infrastructure shall incorporate a fiber/coaxial cable design. All materials will be of the highest level of quality by common industry standards. The technical performance of the system will meet or exceed FCC requirements as described in Cable Television System Subpart K of Part 76 of Title 47 of the Code of Federal Regulations.

B.
Construction Plan and Schedule. The upgrade of the system, within the Town of Nags Head shall be completed by the Grantee no later than two (2) years from the effective date of this renewal. The Grantee will provide the Town with updates of the upgrade progress on a quarterly basis.

C.
Upgrade for Government Access and Education Access. The capacity for Government and Education Access required as part of the cable system upgrade under the terms of this Franchise shall be installed and activated within one year of the adoption of this Franchise.

D.
Changes to Upgrade Plan. Nothing herein shall prevent Grantee from making changes or additions to the construction plan during the upgrade that are technically warranted and do not affect Grantee’s compliance with its obligations under the terms of this Franchise.

E.
In accordance with Section 10.8.1 Right-of-Way Construction, of the Master Ordinance the Grantee shall notify the Town of any construction in the Town’s Public –Rights-of-Way excepting normal installations.

SECTION 6. FORCE MAJEURE TC "7.2
Force Majeure" \f C \l "2" .

In accordance with the Master Ordinance, in the event Grantee’s performance of any of the terms, conditions, obligations or requirements of this Franchise or Master Ordinance is prevented or impaired due to any cause beyond its reasonable control or not reasonably foreseeable, such inability to perform shall be deemed to be excused and no penalties or sanctions shall be imposed as a result thereof, provided Grantee has notified Town in writing within thirty (30) days of its discovery of the occurrence of such an event, and provided such notice is reasonable under such circumstances.  In the event said notice is not given, then the delay permitted under this Section shall be thirty (30) days from the date of discovery of the event causing said delay.  Such causes beyond Grantee’s reasonable control or not reasonably foreseeable shall include, but shall not be limited to, acts of God, civil emergencies and labor unrest or strikes, untimely delivery of equipment, inability of Grantee to obtain, without cost, access to an individual’s property, and inability of Grantee to secure all necessary permits to utilize utility poles and conduit so long as Grantee made all reasonable efforts to ensure that required equipment, parts, components, personnel and proprietary activity was ordered, hired, paid for, scheduled, checked, approved and/or facilitated. 
IN WITNESS WHEREOF, Town and Grantee have executed this Franchise on July 11, 2001 after having read and adopted the Agreement at two regularly scheduled meetings of June 6, 2001 and July 11, 2001.

TOWN OF NAGS HEAD, NORTH CAROLINA

By:______________________________

Date:____________________________
ATTEST:




, Town Clerk

(SEAL)

FOR FALCON VIDEO COMMUNICATIONS, LP, d.b.a. CHARTER:

By: 







(Corporate Seal) 





Date: 






STATE OF 



)






)  §§.

TOWN OF 



)


The foregoing instrument was acknowledged before me on ___________, 2001___, by ___________________, the _____________ of __________, on behalf of FALCON VIDEO COMMUNICATIONS, LP, d.b.a. Charter Communications.







Notary Public
 EXHIBIT A
PUBLIC BUILDINGS

Municipal Complex

5401 Croatan Highway

Water Plant

2110 Pond Ave.

Public Works

2200 Lark Ave.

Old Outer Banks Medical Center Building

425 Health Center Drive

Nags Head FD # 16

5314 S. Croatan Highway

Nags Head, NC  

Nags Head FD #20

3716 Croatan Highway

Nags Head, NC

Note:
Buildings not identified on above list may be included by Town’s notice to Grantee of the building and location.  Town shall be provided a drop within one hundred and twenty  (120) days after receipt of notice.
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