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March 3, 2004


DRAFT  TOWN OF NAGS HEAD

BOARD OF COMMISSIONERS

REGULAR SESSION

March 3, 2004
The Town of Nags Head Board of Commissioners met in the Board Room at the Nags Head Municipal Complex at 9:00 a.m. on Wednesday, March 3, 2004.  

COMRS PRESENT:
Mayor Robert Muller; Mayor Pro Tem Brant Murray; Comr. Anna Sadler

Comr. Wayne Gray; Comr. Bob Oakes

COMRS ABSENT:
None

OTHERS PRESENT:
Town Manager Webb Fuller; Town Attorney Ike McRee; Deputy Town Manager Rhonda Sommer; Jim Northrup; Tim Wilson; Bruce Bortz; Courtney Gallop; Andy Garman; Charlie Cameron; Butch Osborne; Dave Clark; Roberta Thuman; Shane Baum; Don Hutson; Thurman Cartwright; Jim Fleckner; Mark Kasten; Jay Overton; Colleen Oaksmith; Kerry Oaksmith-Sanders; Bob Sanders; Bill Owen; Charles Evans; Sonny Cobb; Susie Walters; Chuck Blazek; Mike Kelly; Sammy Moore; Constantine Zinovis; Bobby Owens; Harry Thompson; Tim Midgett; Archie Mann; Charlene Heroux; Renée Cahoon; Susan Boncek; Camille Lawrence; Jeanne Acree; Dave Masters; Dru Ferrence; Isabel Cooper; Wayne Hardesty; Louanne Woody; Eddie Goodrich; Nellie Rose; John Eisenlour; Kerstin Everhart; Thomas Sloate; Jim Edwards; Mollie Harrison; Ralph Calfee; Bill Meredith; Al Hibbs; Kay Hibbs; Jo Fessler; Mary Allen; Harvey Houck; Sandra Houck; Charlie Gerber; Pat Gerber; R. L. Couch; A. Crew; Margaret Scott; Don Hutson Dave Masters; Bob Edwards; Dolores Fisher; Dreanne George; Rose Dugger; Carol Clawson; Lanette P. Waters; Dane Eikum; Richard Broyhill; Ann Hines; Don Simpler; Margie Sheffield; Jackie Stefan; Jennifer Frost; Richard Jencen; Matt Artz; Julie LeDeux; and Town Clerk Carolyn Morris

Mayor Muller called the meeting to order at 9:05 a.m. followed by a moment of silent meditation and the pledge of allegiance.

AUDIENCE RESPONSE – DAVE MASTERS

Dave Masters, Nags Head resident, addressed statements made by Comr. Sadler at the January 21, 2004, Adjourned Regular Session; 1) he disagreed with Comr. Sadler’s comments that at the November 19, 2003, public comment period on hotels, 45 minutes were spent for the first four (4) speakers – he stated that a review of the videotape indicated that this time was incorrect; at the November 19, 2003, meeting, some individuals left before making their comments, Mr. Masters suggested that staff review the sign-up sheet from November 19, 2003, so that those that were unable to speak at that time may speak first at today’s public hearing, if desired; 2)  he disagreed with Comr. Sadler’s comments concerning what the public knows; he requested that the Board discuss diversity and economics during today’s public hearings, he questioned if the Board planned to discuss other issues such as mom/pop hotels, affordable housing, etc.; he feels that the economics of any proposal is based on data and he requested that the public be furnished with that economic data so that they can work in harmony with the Board when discussions take place; he also suggested that the Town Attorney brief the Board on federal law based on age discrimination.

AUDIENCE RESPONSE – BOB EDWARDS

Bob Edwards, Nags Head resident; he spoke representing the North Beach Education Association whose purpose is to support an educational system that promotes the best interests of students from Nags Head and the north beach community; he thanked the Board for their efforts with the recent school study; the Association would like to modify the school board's inflexible attendance policy; the Association will be presenting resolutions in March 2004, to the Dare County Board to promote these changes; he asked for the Board's continued support and stated that the Association will continue to support the Board's efforts in this issue.

There being no one else present who wished to speak, Mayor Muller announced Audience Response closed.

RECOGNITION OF EMPLOYEES WITH YEARS OF SERVICE

The following employees were recognized for three (3) years of service with the Town with a Cross pen presented by Mayor Muller:

Don Hutson; Public Safety Dept – Ocean Rescue Director and Steve (Shane) Baum, Public Works Dept – Water Service Technician.  Crystal Jones, Police Officer with Public Safety Dept was recognized for her three (3) years of service with the Town but was unable to attend today's meeting.

PRESENTATION OF RETIREMENT PLAQUE TO THURMAN CARTWRIGHT

On behalf of the Board, Mayor Muller presented a plaque to Maintenance Garage Supervisor Thurman Cartwright on the occasion of his retirement. 

Mayor Pro Tem Murray spoke fondly of Mr. Cartwright whom he has known for many years.

CONSENT AGENDA

The Consent Agenda consisted of the following items:

-
Consideration of Budget Adjustment #8 to FY 03/04 Budget

-
Consideration of Tax Adjustment Report

-
Consideration of annual request to advertise for and begin in-rem foreclosure on delinquent taxes 

-
Consideration of modification to Rules of Procedure - Order of Business - Audience Response – from January 21, 2004, Board meeting
-
Consideration of Public Works job descriptions in revised formats 


– from February 4, 2004, Board meeting

-
Request by Mike Kelly for naming of paved area in Carolinian Circle

-
Consideration of capital purchase for Admin Services front lobby desk

-
Consideration of all terrain vehicle (ATV) replacements

-
Request for public hearing to consider proposed amendments to the Section 22-351(C)(1) SPD-20 Special Planned Development District to establish setbacks for religious complexes

-
Request for public hearing to consider proposed amendments to Section 22-251(f)(1) Off-street Parking and Loading Requirements to allow detached trailers to be used for temporary storage for post-storm related clean-up activities

-
Request for public hearing to consider proposed amendments to Section 22-120 Exclusion from Lot Coverage Calculation, and Section 22-153 Definition of Specific Words and Terms to exempt built-in railing benches from lot coverage calculations and encroach into required setbacks

-
Request for public hearing to consider proposed amendments to Section 22-153 Definition of Specific Words and Terms, Section 22-262 Minimum Dimensional Requirements for Principal Buildings, and Section 22-272(g) Residential Design Standards to permit and establish standards for residential dwellings greater than 5,000 square feet

-
Request for public hearing to consider proposed amendments to Section 22-153 Definition of Specific Words and Terms and Section 22-254(d)(1)(b)(7) Signs Permitted in the C-2, C-3, C-4, and CR Districts  regulating the size of flags

Mayor Muller requested that agenda item #10 (Consideration of capital purchase for Admin Services front lobby desk) be moved to just before his agenda later in today's meeting. 

MOTION:  Mayor Pro Tem Murray made a motion to approve the Consent Agenda with the move of agenda item #10 (Consideration of capital purchase for Admin Services front lobby desk) to just before the Mayor's agenda.  The motion was seconded by Comr. Sadler which passed unanimously.

A copy of the Budget Adjustment, as adopted, is attached to and made a part of these minutes as shown in Addendum “A”.

A copy of the Tax Adjustment Report, as approved, is attached to and made a part of these minutes as shown in Addendum “B”.

The in-rem foreclosure memo from Tax Collector Debbie Saunders dated February 10, 2004, as approved, read in part as follows:

“Request for approval for Advertisement:

‘In accordance with N.C.G.S. #105-369 Advertisement of tax liens on real property for failure to pay taxes “…. The Municipal tax collector shall advertise municipal tax liens by posting a notice of the liens at the city or town hall and by publishing each lien at least one time in one or more newspapers having general circulation in the taxing unit.  Advertisements of tax liens shall be made during the period of March 1 through June 30.….The posted notice and newspaper advertisement shall set forth the following information:  The name of each person to whom is listed real property on which the taxing unit has a lien for unpaid taxes, together with a brief description of each parcel of land to which such a lien has attached, and a statement of the principal amount of the taxes constituting a lien against the parcel; a statement that the amounts advertised will be increased by interest and costs and that the omission of interest and costs from the amounts advertised will not constitute waiver of the taxing unit’s claim for these items; and a statement that the taxing unit may foreclose the tax liens and sell the real property subject to the liens in satisfaction of its claim for taxes.”

‘With your approval, staff intends to advertise the liens in the Coastland Times on March 6, 2004 in accordance with N.C.G.S. 105-369. Included for your information is a list of unpaid taxes that are liens on real property as of the second Monday in February as required to be reported to the Board by N.C. G. S. 105-369.  Additionally, provided for your review is a listing of unpaid taxes that are liens on real property as of February 24, 2004 which will be advertised on March 6th if not paid by noon on Wednesday March 3, 2004.

‘Request for authorization to begin In-rem Foreclosure process on 2003 taxes:

‘In accordance with N.C.G.S. #105-375, In rem method of foreclosure “Docketing Certificate of Taxes as Judgment.-In lieu of following the procedure set forth in G.S. 105-374, the governing body of any taxing unit may direct the tax collector to file with the clerk of superior court, no earlier than 30 days after the tax liens were advertised….”

‘With your direction, staff will begin the In Rem Foreclosure process where necessary on the 2003 delinquent taxes thirty days after advertising as allowed by N.C.G.S. 105-375.”

The modification to the Rules of Procedure, as approved, read in part as follows:

“Rule 6: Order of Business
‘Items shall be placed on the agenda according to the Order of Business.  The Order of Business for the Board of Commissioners for each regular and adjourned session meeting shall be as follows:

‘1.
Pledge of Allegiance

2.
Audience Response 
3.
Consent Agenda

4.
Public Hearings

5.
Approval of Minutes

6.
Old Business/Items Tabled from Previous Meetings

7.
Reports and Recommendations from the Planning Board and the P&D Director

8.
New Business

9.
Items Referred to and Presentations from Town Attorney

10.
Items Referred to and Presentations from Town Manager

11.
Mayor’s Agenda

12.
Board of Commissioners Agenda

13.
Other Business

14.
Adjournment

‘By general consent or majority vote of the board, items may be considered out of order.

‘Other boards and committees shall adopt Orders of Business as are appropriate to their charge. 

‘(amended October 6, 1999) (amended April 4, 2001) (amended March 3, 2004)”

A copy of the Public Works job descriptions for Water Plant Superintendent and Deputy Public Works Director/Public Facilities Maintenance Supervisor, as approved, are on file in the Town Clerk’s office. 

The memo from Mike Kelly dated February 4, 2004, naming the paved area in Carolinian Circle, as approved, read in part as follows:

"Enclosed is a survey for a cul-de-sac surrounded by four (4) lots.  The cul-de-sac is on the north side of Carolinian Circle.  I own lots J, K. & L or three (3) of the four (4) facing the cul-de-sac.

'I would like to name the paved area Cajun Tuna Court.  I have researched street names in Nags Head and find no conflict or similarity of right-of-way descriptions."

The memo from Rhonda Sommer dated February 24, 2004, concerning ATV replacements, as approved,  read in part as follows:

“Upon recommendation of the Fleet Maintenance Supervisor, ATV’s 472 and 481 are too deteriorated by rust to remain in service for the upcoming summer season for use by the Town of Nags Head Department of Public Safety.  The typical service life of an ATV is five years.  These ATV’s, however, did not have the undercoating/rustproofing that is on the newer models, therefore it is not anticipated that this problem will shorten the lives of the other ATV’s.

‘At this time, approval is requested to authorize the purchase of two replacement ATV’s at an estimated purchase price of $3950 each to be financed over three years with first year lease payment of $2,901 at 5% or $2,793 at 3% financing.  Funding suggested for this purchase from Article 44 Sales Tax revenues in excess of the budgeted amount.

‘Director of Public Safety Charlie Cameron can address any specific questions you may have about these ATV’s.”

PUBLIC HEARINGS

PUBLIC HEARING to consider proposed amendments to Section 22-307 C-2 General Commercial District of the Town Code relating to hotel development standards and to create Section 22-357 Hotel Overlay District to establish a new zoning overlay district with additional standards for hotels within its geographic boundaries

Planner Andy Garman summarized the Planning Board and Planning and Development staff memo dated February 23, 2004, which read in part as follows:

"On December 8, 2003 the Board of Commissioners and the Planning Board participated in a combined workshop to discuss hotel zoning amendments.  The basis for this discussion included the proposed hotel zoning amendments that were considered at the December 3, 2003 Board of Commissioners meeting.  Based on input provided at this meeting and at the direction of the Board of Commissioners, staff has included the attached hotel proposal for review.  This proposal includes changes to existing hotel standards in the C-2 zoning district and the creation of a new hotel overlay zoning district.  The hotel overlay district includes the C-2 zoning district from just south of the Village at Nags Head to Whalebone junction.  This area was selected due to its commercial nature and also due to its proximity away from Jockey’s Ridge and the lower density residential neighborhoods north of the Village.  To allow for larger hotels, the height and lot coverage standards have been increased within this district.  Two options for height and lot coverage standards have been included for the Board’s consideration.  Standards have been modified for all other areas within the C-2 district to include smaller scale hotels not exceeding 35 feet in height.  

‘As was discussed at the workshop, no changes to the Commercial Residential (CR) District are being proposed at this time.  While new hotel development in the CR District is questionable, there are a number of existing hotels/motels in the CR that could possibly benefit from a number of the changes being proposed in the C-2 District.  Staff has recently been presented with possible expansion plans of an existing hotel property in the CR District that could be accomplished with changes to setback regulations.  Staff would support minimal changes to the CR and Village Hotel regulations primarily to help existing properties.

‘Staff, at the direction of the Board of Commissioners and in conjunction with Cahoon and Kasten Architects, has prepared several models to help understand the impacts of the proposed ordinance amendments.  These models show the potential build-out scenario of a hypothetical hotel site under existing regulations and under each of the proposed options.  Briefly, the models illustrate the impact of changes to density, setbacks, height and lot coverage.  Staff has included these models for your review and will elaborate further upon the models at the upcoming meeting.  

'Planning Board Recommendation:

At their regular meeting on January 20, 2004 the Planning Board by a 5-1 vote recommended approval of the proposed ordinance as presented selecting option a1/b1 under Section 22-357(c)(1) of the proposed ordinance which provides for a maximum top plate measurement height of 60 feet and a total maximum structure height of 70 feet, and a maximum total lot coverage of 65% which may be increase to a maximum of 75% when open-face pavers are used.  Mr. Oaksmith voted against the motion as being opposed to any type of height increase."

Notice of the public hearing was published in the Coastland Times on Thursday, February 19, 2004, and on Thursday, February 26, 2004, as required by law.

Architect Mark Kasten, Cahoon and Kasten Architects, presented and summarized various hotel models.

Mayor Muller thanked Mr. Garman, Mr. Kasten, and Comr. Oakes who worked together on the preparations for the hotel/motel modeling.

Mayor Muller noted that the hotel/motel regulation issue has been a divisive issue and he recognizes that everyone interested in this issue is also interested in the Town; he believes that the Town's vision to include a common love of the Outer Banks is shared by all present.  He asked speakers to limit their discussion to the hotel proposal only and while there was no time limit to please be as brief as possible.

Mayor Muller announced the public hearing open at 9:47 a.m.

Susie Walters, Nags Head resident, distributed packet to each Board member to include a petition signed by over 700 persons; the petition supports the existing height limit of 60 feet; she thanked the Board for the opportunity to speak and taking time to gather citizen input; results of workshop are a compromise, however, most residents support the current land use plan and single family homes and do not want Nags Head to be a town of high density  hotels/motels; she requested that the Board not alter the current height limitation of 60 feet.

Chuck Blazek, Nags Head resident, fully supports hotels and feel that some ordinance changes may help to draw some new hotels to Nags Head; he does not support increasing height from the current 60 feet limit; site plan #2 of the hotel model was most favorable; the changes proposed allow for a bigger hotel without increasing height; the signatures on petition presented indicates that citizens and property owners want height to remain at 60 feet.

Mike Kelly, Nags Head resident and businessman; he distributed packet to Board members; he wants what is best for Nags Head in the long term and tourism is the Town's economic development; Nags Head needs new hotel development – a few more sites, not a lot; this is needed to meet what is required for the new traveler in 2004; no one wants Nags Head to become a Virginia Beach type of community; he accepts the 60 foot height limit and can live with that if it assists in more hotels coming to the area; he is not an advocate of the overlay district; agrees that changing Land Use Plan is needed; many want to just spend a few days in Nags Head; restaurants generate approximately 45 million dollars in sales each year in Nags Head; the food industry is being adversely affected by the loss of hotel/motel rooms; he wants the Town to be the visitor’s primary choice of the Outer Banks; he thanked the Board for allowing community input on this very important issue.

Constantine Zinovis (Gus); Nags Head resident and owner of Mulligan’s Grille; has no specific opinion on the height of hotels – he is more interested in encouraging more hotel/motel rooms to be built in Nags Head; within ½ mile of his restaurant he has lost approximately 150 rooms in the past several years – rooms that help to sustain his shoulder season; there needs to be initial accommodations for couples. 

Bobby Owens, Nags Head resident, member of State Utilities Commission and former Dare County Commissioner; Mayor Muller thanked Mr. Owens for attending today’s public hearing; Mr. Owens  stated that the reality is that residents enjoy the quality of life they have because of tourism; people and taxes will come no matter what; he is in total support of 60 fee hotel height with adequate setbacks; he spoke of hotels in the past that got Nags Head off on the right foot many years ago, i.e.,  he feels the big-name chain stores are ruining the quality of life; taxes paid by the tourist are 32% of the revenue of Nags Head, i.e., outside money pays a lot more than what property taxes do; he feels that Nags Head has done good job of controlling growth; he questioned where the weekender/overnighter is going to stay when they have been priced out of the market; he concluded that there should be hotels/motels although not over 60 feet in height; adequate planning will prepare a proper footprint for future growth of Nags Head.

Harry Thompson, Nags Head resident; feels strongly that current 60 feet height limit for hotels/motels should not be changed; the proposals contain hotel height in excess of 60 feet – he recommended that these proposals be disapproved; he recommended that the Board vote on each individual item proposed to be modified other than height; suggested that staff forward correspondence to all the hotel chains on the expressing the Town’s need for new hotel/motel development; he feels if the Town goes into aggressive mode will obtain proposal that will not alter current flavor of Nags Head.

Tim Midgett, chairman of Outer Banks Visitors Bureau (OBVB); spoke on behalf of the OBVB; they recently adopted a resolution in support of the need in Dare County for more hotel rooms; there has been a 40% reduction in hotel rooms county-wide over the past decade and that it is reaching a somewhat critical situation.

Archie Mann, Nags Head resident; his biggest concern on the Town and the Outer Banks is related to sewage issues. 

Renée Cahoon, former Nags Head Mayor and current Dare County Commissioner, spoke as Nags Head resident on behalf of her sister Charlene Heroux and their local business; as local business people, there is a need for hotels/motels; after seeing the effects of Hurricane Isabel, weekend visitors are needed; there seems to be a trend of going to houses which bring in great income via occupancy tax but there are also those that come to the area for less than a week; reservations for long holiday weekends are needed; as a local business person, she encouraged the Town to work with developers to allow hotels; the Town does not need cookie cutter hotels but needs hotels that fit the area.

Susan Boncek, Nags Head resident and business owner of Sandspur Cottages; she knows that the Town has always had leaders to make decisions as the situation warranted; feels the Town is shifting from a well-known tourist destination to a suburb of Kill Devil Hills; this is even more so now that families are moving so their kids so they will not be bused to Manteo; with the present trend she is worried that tourists will visit other areas; she asked the Board to do what is necessary to keep Nags Head as a tourist destination; one or two hotels will not turn the Town into a Virginia Beach but will replace some lost hotel rooms and will keep Nags Head a viable flourishing community.

Camille Lawrence, Nags Head resident and business owner; she agrees with maintaining the existing 60 foot height limit but agrees to the other modifications to the ordinances that would encourage hotel/motel development; more people will come if there are more nice places to stay at a reasonable price; she feels that density in a row of large houses is as high or higher than in a moderate-sized hotel. 

Jeanne Acree, Nags Head resident and former Nags Head Commissioner; agreed with Bobby Owens' comments; she noted that the Town purchased the Catfish Farm on the west side of the bypass to keep it from being developed and to maintain open space; she asked the Board to not spend all the money on one side of the road. 

Dave Masters, Nags Head resident; he has not heard any support for hotel height over 60 feet and he supports no height increase; he has some questions about the proposed overlay district; he suggested that consistency be maintained in the proposals as a lot of different words are used that mean the same thing; the verbiage should be consistently used in the ordinance; he suggested that the wording for the overlay district be modified to allow hotels to furnish to/from public ocean transportation to beach accesses for guests and not limit access to within 300 feet of the hotel; he feels if overlay district is needed then the proposal should allow for transportation.

Dru Ferrence, Nags Head resident; added another page to the existing petition distributed by Susie Walters with over 700 names; if the Board cannot return to the 35 feet town-wide height limit, then would not want the height limit to every go above 60 feet; she displayed the “stewardship” definition on the screen and stated that the Board is the Town’s steward and it is the duty of the Board to protect the Town; she is a retiree which she does not feel is an "age" issue; she went to other areas but did not like it and always returned to Nags Head; she displayed on the screen the current issue of  National Geographic Traveler magazine which indicates that the Outer Banks is in the category of “Getting Ugly” from becoming overbuilt.  

Wayne Hardesty, General Manager of George's Junction Restaurant; first time he came here 20 years ago his neighbors were people who operated cottage courts and hotels; his property is being affected dramatically by the loss of hotel/motel rooms; overnight/weekend guests are the bread/butter for the food industry; those that stay in the large houses do not eat out as much which in turn affects the tax rates; he would like to see the Board encourage existing hotels/motels to be improved and to encourage new hotel/motel development. 

Louanne Woody, Nags Head resident; she has not heard anyone say that Nags Head should not change as everyone knows it will continue to change and evolve; feels the proposed setback/lot coverage modifications and maintaining the existing 60 feet height limit would allow for more hotel development; she agreed with Mr. Masters' proposed ordinance changes; she would like to encourage the proposed modifications to that existing hotel/motels can improve their facilities.

Eddie Goodrich, Nags Head developer and has a contract on a Village at Nags Head property; he has developed many multi-family lots/subdivisions in Nags Head; he is currently developing land in Kill Devil Hills for an assisted living facility; no one spoke against hotels today as everyone knows they are needed; he was the original applicant who asked for height to be increased to 90 feet and today he is asking the Board to limit the height to 60 feet; agreed with modifications for lot coverage and allowance of asphalt/impervious concrete; he feels necessary permits for sewage should be obtained to help keep open space. 

Nellie Rose, Nags Head resident; spoke in favor of maintaining the current 60 feet height limit for structures.

John Eisenlour, owns Bacu Grill in Nags Head; agrees with 60 feet height limit; he encouraged the Board’s motivation of hotel/motel development in the Town.

Kirsten Everhart, owns Bushwacker's Restaurant in Nags Head; encouraged hotel/motel development as this type of development is needed; encouraged the Board to work with developers and not kill the spirit of those wanting to build hotels/motels; she is a firm believer that hotel/motel development is needed in this area.

Jim Edwards; owns Traveler's Inn Motor Lodge; Hurricane Isabel affected his Inn and he has not completely recovered; he reminisced about this area years ago; he is in support of the existing height limit of 60 feet; Isabel removed his roof but he was required to put back his flat roof which he was not happy about as he wanted to install a different, better-looking style roof; many people will continue to go to the small hotels for the service they receive; he is not sure which direction to advise the Board to go other than going "up" is not the way to go as he prefers the smaller hotels.

Molly Harrison; Nags Head resident; agrees with most persons present and does not want to see any height increase; she asked the Board to consider moving the overlay district further south so it will not include her district, at Lakeside Drive, which is residential. 

Ralph Calfee, representing Forbes properties and soundside of Nags Head; existing Town Code has punitive standards which has prohibited hotel/motel development; when things were the way they were years ago hotels/motels could be built but changes adopted since then limits this type of development; he feels that the proposal does allow reasonable standards for hotel/motel development but still allows Town control; he supports the Planning Board recommendation of 60 feet to the top plate and supports an additional 10 feet allowance for an architectural roofline (not additional living space) to make building more attractive; there are currently hotel/motel developers  interested in building in Nags Head but cannot come into today's punitive ordinances.

Bill Meredith, Nags Head resident and owner of WaterWorks business; his site could be used for a hotel/motel business; the trend has been single-family houses and feels this is why National Geographic Traveler magazine feels the area is becoming ugly; he has an issue with those that do not want tourists because of all the advantages tourists allow the Town; he feels the Town has sections that are getting ugly but feels easing restrictions to encourage more hotel/motel development will not make it uglier; if there is some way to use the Village wastewater treatment plant, it would be advantageous; feels the Town should reward with points in lot coverage, i.e., benefits for doing the right thing.

Jennifer Frost, Nags Head resident; stated that years ago there were not tourists - there were guests; years ago there were mom and pop stores and no chain stores; feels that we do need to replace the hotel/motel rooms that have been lost; she encouraged the use of incentives without destroying the Town; Nags Head is a connecting area to other towns; she urged the Board to approve a 60 feet height limit for the top of the roof – not for the top plate. 

Richard Jencen, Nags Head resident; as a retired architect he feels obligated to speak after today’s presentation; he does not understand why the presentation was so one-sided, i.e., why were only the ideal conditions portrayed; he questioned why the examples shown were only on the west side of the beach road – Mayor Muller explained that the only changes being considered were for the west side of the beach road; he said that developers will maximize all ordinance limits and he is not concerned about the National Geographic Traveler magazine as they have their own agenda as does everyone; he is not against hotels but feels they should be restricted as to their location and they should be exactly what is desired, i.e., the Board should adopt limitations and stick to them. 

There being no one else present who wished to speak, Mayor Muller announced the public hearing closed at 12:03 p.m.

RECESS FOR LUNCH

Mayor Muller recessed the Board for lunch at 12:14 p.m. and scheduled it to reconvene at 12:45 p.m.

RECONVENE FROM LUNCH

The Board reconvened from lunch at 12:45 p.m.

Continuation of hotel/motel development standards discussion

Board members discussed the hotel/motel proposal in detail.

It was Board consensus to:

-
Keep the Hotel Overlay District

-
Allow no structures over 60 feet in height; no desire to allow an additional 10 feet from top plate 

-
Within Overlay District, allow 70% lot coverage plus 10% if use open face paving block

-
Board will look at porous asphalt and concrete at a later time

-
Investigate geoweb as an alternative to treat as paving block and open face paving

-
Increase proximity to beach access from 300 to 500 feet

-
Keep setbacks as listed in the proposal 

-
Leave 50% of the sideyard undeveloped – not to exceed 10 feet 

-
Fire lane on all sides of structure 

-
Public Safety to develop fire safety plan

-
Allow valet parking where desired 

-
Fifty percent required parking on-site and remainder allowed off-site in C-2 zone - remove 300 feet limit

-
Septic treatment onsite and drainfields offsite within 300 feet of hotel and lot coverage calculated individually 

MOTION:  Mayor Muller made a motion to adopt the proposed hotel/motel ordinance as presented with the following changes:

Part I – para (j) – Public Safety Department - delete "(public safety to develop standards)"

Part I – para (t) – Proximity to ocean beach access - change "300 feet to ocean access" to "500 feet to ocean access"

Part I – para (y) – Off-site parking - delete "Such parking shall be located no more than three hundred (300) feet from the hotel parcel and a sidewalk shall connect the remote parking with the hotel it serves and shall not cross US 158 or NC 12."

Part I – para (z) – Off-site drainfield - add narrative indicating that wastewater treatment system may utilize off-site drainfield as long as off-site location is within C-2 zoning district and no farther than 300 feet from lot where hotel is located; lot coverage calculations for each lot are to be evaluated individually (from property line to property line)

Part II – para (c) (1) (a) – Hotel height - maximum height of structures shall be 60 feet – delete "However, a structure shall be allowed a maximum total height of seventy (70) feet provided that the top plate measurement does not exceed sixty (60) feet."

Part II – para (c) (1) (b) – Lot coverage - keep as proposed, i.e., adopt para (b1); do not adopt paras (a1) and (a2)

The motion was seconded by Comr. Sadler which passed unanimously.

A copy of the hotel/motel ordinance, as adopted, is attached to and made a part of these minutes as shown in Addendum "C".

Discussion of red light cameras - Public Safety Department 

The memo from the Director of Public Safety, dated February 23, 2004, read in part as follows:

“Mr. Jim Fleckner, Traffic Engineer, for the City of Wilmington, North Carolina, will make a presentation to the Mayor and Board of Commissioners regarding the Red Light Camera Program in the City of Wilmington. Mr. Fleckner has been the coordinator of the City of Wilmington’s highly successful red light camera program, which is known as “Project SafeLight,” since the project was implemented in March of 2000. He presently continues to serve as the program’s coordinator. 

‘Following Mr. Fleckner’s presentation, he, along with the Director of Public Safety, will be available to answer questions that the Board of Commissioners might have.”

Public Safety Director Charlie Cameron reported on traffic accident fatalities that occurred at the Deering Street Post Office intersection last year.  Chief Cameron introduced Jim Fleckner, City of Wilmington Traffic Engineering Manager.

Mr. Fleckner provided a powerpoint presentation on the SafeLight program and distributed a handout to Board members.  He stated that the SafeLight program has been proven to reduce the number of people who run traffic signals and the injuries caused.  

Mayor Muller feels this is an enormous problem in the Town and he would like to see staff investigate this program further. 

Chief Cameron explained that the Town has enabling legislation but would need to adopt a local ordinance placing the program in effect; he stressed that the program is not an issue for revenue for the Town – it is much more an issue of safety.  Chief Cameron said that he feels that the citizens would be well served provided a public education program is administered first.

It was Board consensus that the red light camera program be investigated by staff for further review by the Board at the April 7, 2004, Board meeting.  Staff is to provide a recommended list of intersections to be included in the program. 

Board members thanked Mr. Fleckner for his presentation which was well received.

PUBLIC HEARING to consider proposed amendments to the Town Code to add Section 22-280 and to amend Section 22-153 Definition of Specific Words and Terms pertaining to accessory uses (subordinate dwellings)

Planner Andy Garman summarized the Planning Board and Planning and Development staff memo dated February 23, 2004, which read in part as follows:

"At the request of the Board of Commissioners, Staff has been asked to draft an ordinance amendment to establish regulations allowing accessory dwelling units on properties developed as single-family residential.  Currently the zoning ordinance allows only one principal structure per lot.  Since accessory dwellings are not currently recognized as a use in the zoning ordinance, this regulation limits the ability to create smaller or subordinate dwelling units on a lot where a dwelling already exists.  The Board has expressed interest in allowing limited accessory dwelling units on single-family residential properties to provide for a more diverse supply of accommodations within the Town while still maintaining the character of single-family residential neighborhoods.  

'The attached ordinance has been included for your review.  Briefly, this ordinance amendment creates a definition for ‘accessory dwelling’ along with regulations governing their use.  Regulations include maximum size requirements relative to the principal structure, owner occupancy, parking requirements, setbacks, maximum occupancy and number of bedrooms, length of tenancy, and criteria to establish the relationship between this ordinance and large residential dwellings.  

'Planning Board Recommendation:

At their regular meeting on January 20, 2004 the Planning Board by a 6 to 0 vote recommended denial of the proposed ordinance.  Planning Board discussion include comments that the proposed use could lead to problems and controversies in predominantly single-family residential neighborhoods in much the same manner as have been recently expressed in the discussion of boarding house uses in principal residential zoning districts."

Notice of the public hearing was published in the Coastland Times on Thursday, February 19, 2004, and on Thursday, February 26, 2004, as required by law.

Mayor Muller announced the public hearing open at 2:53 p.m.

There being no one present who wished to speak, Mayor Muller announced the public hearing closed at 2:53 p.m.

Comr. Oakes said he did not agree with the requirement for owner-occupancy, he did not agree with limiting the districts, and he would prefer to see two (2) bedrooms allowed. 

Mayor Muller did not agree with Comr. Oakes' comments; he said that the letter from the Community Development Corporation concerning affordable housing speaks very well of the proposal and he agreed with the proposed ordinance.

Comr. Sadler agreed with the Planning Board who recommended denial of the proposal.

Comr. Gray agreed that the dwelling should be owner-occupied and he agrees with the requirement for one bedroom only. 

MOTION:   Mayor Pro Tem Murray made a motion to table the discussion on the proposal for subordinate dwellings.  The motion was seconded by Comr. Sadler which passed 4 – 1 (Comr. Oakes cast the NO vote.).

Request for preliminary subdivision plat approval – Southridge Section V
Zoning Administrator Courtney Gallop summarized the Planning Board and Planning and Development staff memo dated February 18, 2004, which read in part as follows:

“The applicant, Albemarle Engineering, on behalf of Nags Head Construction and Development, Inc. is submitting the attached preliminary subdivision plat for 16 single-family residential lots.  The lots would be created from a 10.51-acre tract located on the west side of US 158 directly north of existing Southridge Section III, and west of South Ridge Section IV, off of the existing terminus of Vansciver Drive and Ridgeview Way.

‘All but four (4) proposed lots would have direct access from a proposed, full-width extension of Ridgeview Way that would terminate into a standard cul-de-sac road section. Four (4) lots would be accessed from existing Vansciver Drive. 

‘The applicant would be responsible for dedicating all necessary road, utility, right-of-way, fire hydrant, and street light improvements to the Town prior to the recordation and sale of any lot in the proposed subdivision. All improvements must be constructed to applicable Town standards and inspected by the Town prior to recordation of the subdivision plat. 

‘The lot width, lot area, and setbacks shown for each lot comply with the zoning ordinance. The Fire Department and Public Works Departments have preliminarily approved the location of proposed waterlines, water connections, street lights, and fire hydrants. The Town Engineer has approved the applicant’s storm water management and drainage plan. 

‘Remaining issues:

‘Wetlands:

Extensive Army Corps designated 404 wetlands are shown on the proposed subdivision plat.  If the subdivision is approved, several lots would appear to be significantly impacted by wetlands. Development of lots containing 404 wetlands will be subject to additional permitting requirements.  Also, the Town of Nags Head 2000 Land and Water use plan precludes the filling of certain types of wetlands that the Army Corps of Engineers normally would permit.  Per Staff and the Planning Board’s recommendation, the plat bears a note informing potential lot purchasers that wetland development and filling is strictly regulated and required permits must be obtained prior to land disturbance.  

‘Drainage:

Staff is aware that the proposed lots are located near the seasonal water table and are prone to water retention.  The Town Engineer has visited the site, and tested the water table depth.  He has determined that the proposed road development, if completed as proposed would not increase the magnitude of existing drainage conditions on the site.

‘Overhead power Easement:

The applicant has stated on the subdivision plat that the overhead power line bisecting the site is not located in a utility easement.  Further, the plat states that the power provider will relocate the utility line within street rights-of-way.  Staff recommends that the applicant provide written documentation from the power provider to substantiate both of these statements. 

‘Planning Board Recommendation:

At their regular meeting of February 17, 2004 the Planning Board Members discussed the proposed subdivision plat. Most of the discussion focused on 1) various aspects of the development of the wetlands depicted on the plat and 2) on when the applicant should be required to submit written verification of Dominion North Carolina Power’s plans to relocate the overhead power line spanning the proposed subdivision into public rights-of-way.

‘The wetland notification issue is resolved. The Planning Board and staff approved the wetland notification that now appears on the plat.     

‘Concerning the written verification about the status of the overhead power line, the Planning Board agreed with the applicant that it can be a lengthy process to obtain documentation from Dominion North Carolina Power. The Planning Board recommended that the applicant be required to submit the necessary documentation from Dominion North Carolina Power prior to submittal of the final subdivision plat for the Planning Board’s review.  

‘On a vote of 6 to 0 the Planning Board voted to recommend conditional approval of the proposed preliminary subdivision plat.

‘Staff maintains its original recommendation that the applicant submit the verification of the status of the power line before action on the preliminary plat by the Board of Commissioners. Staff maintains that the applicant should be able to provide assurance to the Board of Commissioners that the preliminary plat contains no lots that would be precluded from development due to the power line or utility easement that may support it.

‘Staff Recommendation:

Staff has reviewed the attached preliminary subdivision plat and recommends that it be approved provided the applicant satisfies the following condition:

Prior to action by the Board of Commissioners, the applicant shall provide staff with a letter from the owner of the overhead power line clarifying the status of any easements supporting the line and explaining any plans to relocate the line.”

Planning Director Tim Wilson reported that he has just received a letter from North Carolina Power distributed by the applicant indicating that the power line easement will be relocated - this satisfies the condition recommended by staff.

Mayor Muller questioned the impact on that area and if the drainage meets the Town requirements for subdivision drainage.  Ms. Gallop responded that the drainage does meet Town requirements and she noted that the Town Engineer has also reviewed and approved the plat.

Jay Overton, Albemarle Engineering; spoke on behalf of the applicant and responded to Mayor Pro Tem Murray's questions concerning filling the area to take care of a low spot; Mayor Muller stated that there was nothing in the ordinance preventing the subdividing of wetlands; Town Manager Fuller explained that the engineering was based on existing conditions. 

MOTION:  Comr. Oakes made a motion to approve the preliminary subdivision plat for Southridge Section V as presented.  The motion was seconded by Mayor Pro Tem Murray which passed unanimously.

PUBLIC HEARING to consider proposed amendments to Section 22-832(g)(1)(a)(7) Village Commercial 2 District and Section 22-834(e)(9)(a)(1)(f) Village Hotel District of the Town Code pertaining to Village architecture development points 

Planning Director Tim Wilson summarized the Planning Board and Planning and Development staff memo dated February 23, 2004, which read in part as follows:

“At the January 7, 2004 Board of Commissioners meeting, the Board considered and passed a motion to adopt ordinance amendments which would modify development points for building architecture in the Village Commercial District.  During the discussion at this meeting, the Mayor asked staff to prepare an additional revision to this ordinance which would eliminate ‘cupola’ as an eligible architectural criteria.  Additionally, the Mayor requested that staff evaluate this change as well as the recently adopted changes to determine how existing commercial development would be affected.  Finally, it was staff’s intent at the Board January 7, 2004 for the Board to hear and decide proposed changes to the building architecture development point system pertaining to cupolas, dormers and total required points as these identical tables appear in both the Village C-2 District (Section 22-832) and the Village Hotel District (Section 22-834).  The changes to the table occurring under Section 22-834, Hotel District were inadvertently missing and are being presented under this ordinance amendment for the Boards action.

‘Included in this memo is an evaluation of the potential impacts of the modified Village Architectural points.  Also attached is an ordinance amendment to the Village Commercial and Village Hotel Districts which would eliminate the ‘cupola’ as an architectural feature eligible for development points.  The ordinance amendment for the Village Hotel District also includes the changes that were adopted for the Village Commercial District at the January 7, 2004 Board of Commissioners meeting. 

‘Planning Board Recommendation:

At their regular meeting on January 20, 2004 the Planning Board by a 4-2 vote recommended adoption of the proposed ordinance as presented.  Mr. Taylor and Mr. Jones voted against, be opposed to taking away any available points in building architecture. 

‘Planning and Development Staff Recommendation:

Planning and Development staff recommends against the proposed amendment as it relates to the deletion of cupolas from the architectural design criteria tables found in the Village Commercial 2 and Hotel Districts and recommends approval to the architectural point system changes to the Hotel District to make such architectural design table identical to that as found in the Commercial 2 District.  Recognizing that cupolas are not inherently a typical coastal or historic Nags Head style architectural element, there are also other architectural criteria for which points may be awarded that are not uniquely coastal in nature either, yet add architectural interest and variety to roof design and construction. Removing cupolas would also reduce the number of available elements and therefore available points, and while cupolas would only be valued at one point, the loss of this one point could make the difference between compliance and noncompliance as is the case with the Cotton Gin building.  Staff agrees that cupolas are not a significant element and as such recommended that the points assigned to this element be reduced from 2 points to 1 point to reflect such finding, but staff does not recommend its entire removal from available architectural elements afforded by the Code.

‘Village Architectural Point Analysis

The revised point system requires a minimum of 13 points for building architecture as opposed to the previous standard of 10.  However, dormers now achieve a score of three as opposed to one.  If structures incorporate dormers, they could gain an additional two points that they would have not been eligible for previously.  If cupolas are deleted, two points would be eliminated from the overall point schedule*.  If no points have been awarded for dormers and a cupola has been used to gain points, existing structures that complied with the ordinance originally would now have to gain an additional four points.  Staff evaluated the following three existing Village commercial structures using the proposed point system:

‘The Outer Banx Steakhouse

For building architecture, the Outer Banx Steakhouse originally scored at total of 17 points.  No points were awarded for a cupola and one point was awarded because the structure has a shed dormer.  With the new point system, the Outer Banx Steakhouse would now qualify for 19 points because two additional points would be awarded for the shed dormer.  

‘Sonic Drive-In

The Sonic-Drive In originally scored a total of 11 points for building architecture.  The Sonic was awarded two points for a cupola and no points for dormers.  Therefore, the new point system would reduce Sonic’s total score for building architecture to nine points.  Sonic would now be required to gain an additional four points to achieve the minimum point total for building architecture.  

‘The Cotton Gin

The Cotton Gin originally scored 14 points for building architecture incorporating a cupola and one gable dormer.  With the new point system, two points would be eliminated from their score and the points awarded for dormers would remain at one.  The total building architecture score for the Cotton Gin would be reduced to 12 from 14; one point short of the required minimum.  

‘RBC Centura Bank

RBC Centura Bank scored 11 points for building architecture. No dormer or cupola were present therefore no points were awarded. Increasing the minimum number of building architecture points to 13 would preclude another sign at this location if the existing sign was destroyed. 

‘Prudential Resort Realty

Prudential Resort Realty accumulated 20 points for building architecture. No points were awarded for a dormer or cupola. It would not be affected by a proposed 13 point minimum.

‘Eastern Carolina Cardiovascular

Eastern Carolina Cardiovascular accumulated 15 points for building architecture with 1 point awarded for the cupola. Eliminating the 1 point would not reduce the building architecture points below minimum but would reduce the sum total of points. The 24 total points awarded allowed a 32 sq. ft. maximum sign area. Reducing the total to 23 points would reduce the sign area to a maximum 24 sq ft. 

‘Village Realty

Village Realty accumulated 22 points for building architecture with no point awarded for the cupola. A 13 point minimum for building architecture would have no impact on this business.

‘Outer Banks Center for Women

Outer Banks Center for Women accumulated 15 points for building architecture with no point awarded for the cupola. A 13 point minimum for building architecture would have no impact on this business.”

Notice of the public hearing was published in the Coastland Times on Thursday, February 19, 2004, and on Thursday, February 26, 2004, as required by law.

Mayor Muller announced the public hearing open at 3:09 p.m.

Bob Muller spoke as a Nags Head resident; he had originally asked that cupolas be removed from the architecture development points list; he narrated a powerpoint presentation which represented that a “cupola” in the Town does not qualify by definition.  He suggested that the Board delete "cupola" but add the three architectural points if a “lifesaving tower” (watchtower) is used if it is at least 10 feet by 10 feet; if less than 10 feet by 10 feet it would receive one point; he suggested that the minimum size for watchtower be maintained. 

There being no one else present who wished to speak, Mayor Muller announced the public hearing closed at 3:11 p.m.

Comr. Sadler suggested that the correct definition of this type of structure would actually be “belvedere”.

MOTION:  Mayor Muller made a motion to remove “cupola” from the list of design elements for which architecture points may be awarded, to make both points tables consistent, and to adopt the ordinance as presented; further to instruct staff to bring back a revised ordinance that provides a “lifesaving tower” design element.  The motion was seconded by Mayor Pro Tem Murray which passed unanimously.

A copy of the ordinance removing the “cupola” definition, as adopted, is attached to and made a part of these minutes as shown in Addendum "D".

PUBLIC HEARING to consider proposed amendments to Section 22-272 of the Town Code pertaining to large residential dwellings to include the addition of built-in benches to the development point system

Planning Director Tim Wilson summarized the Planning Board and Planning and Development staff memo dated February 26, 2004, which read in part as follows:

“The purpose of this memo is to present an ordinance amendment at the request of the Board of Commissioners to add built-in railing benches as a desired architectural feature in the Nags Head Residential Design Manual.  Built-in benches are a common element found in the railings of covered porches and decks of historic Nags Head residential structures.  This feature is also a commonly incorporated element found in new construction.  The attached ordinance amendment adds built-in benches to the architectural point system under miscellaneous details and assigns this feature a value of five points.  Additionally, an amendment to the Residential Design Manual has been included. 

‘Planning Board recommendation:

At their regular meeting of January 20, 2004 the Planning Board members discussed the attached amendments.  The members present voted 6 to 0 to recommend adoption of the proposed ordinance as presented to allow built in, railing benches to be included in the Nags Head Architectural Design Manual with a development point value of five (5) points maximum.

‘Staff Recommendation:

Staff recommends adoption of the text amendment as written because it would provide applicants with an additional option to use to reach their minimum architectural point requirement. Based on discussion with the Planning Board, staff also recommends that two follow-up amendments to this item be considered; one to allow built in benches to be exempt from rear, front and side setback requirements and a second to allow built-in benches to be exempt from the lot coverage calculation in those rare or limited situations when benches are not built under a roof eave line.”

Notice of the public hearing was published in the Coastland Times on Thursday, February 19, 2004, and on Thursday, February 26, 2004, as required by law.

Mayor Muller announced the public hearing open at 3:16 p.m.

There being no one present who wished to speak, Mayor Muller announced the public hearing closed at 3:16 p.m.

Mayor Muller discussed with Board members a revised formula for calculating points for benches.

MOTION:   Comr. Oakes made a motion to adopt the ordinance with the modification that a minimum of 12 linear feet of bench(es) shall be required for the awarding of points.   The motion was seconded by Mayor Pro Tem Murray which passed unanimously.

A copy of the ordinance concerning built-in benches, as adopted, is attached to and made a part of these minutes as shown in Addendum "E".

APPROVAL OF MINUTES 

MOTION:   Mayor Pro Tem Murray made a motion to approve the January 13-14, 2004, Adjourned Regular Session Board Retreat minutes and the February 4, 2004, Regular Session minutes as presented.  The motion was seconded by Comr. Oakes which passed unanimously.

Comr. Sadler referred to the January 21, 2004, Adjourned Regular Session minutes; she noted that her statement about 45 minutes for the first four (4) speakers at the November 19, 2003, public comment period on hotels was only off by five (5) minutes.

OLD BUSINESS/ITEMS TABLED FROM PREVIOUS MEETINGS

Update on beach nourishment project – Town Manager Fuller  
Town Manager Fuller reported that funds from the federal government for the beach nourishment project has been zeroed out; 2.9 million dollars is needed for the project.  The Beach Nourishment Committee will continue to work with the legislative delegation to encourage the project funding.  He stated that the Project Coordinating Agreement will be modified to indicate a project start date of 2005 instead of 2004.  The Agreement will also be established only for nourishment (initial design) and will not commit for future renourishment.  Town Manager Fuller reported that the Committee plans to meet again next week.

Mayor Muller reiterated that the start date for the Corps of Engineers beach nourishment project has been pushed to 2005.

Emergency Berm Project

Town Manager Fuller reported that last week the emergency berm project CAMA permit was received.  

Public Works Director Dave Clark summarized the status of the emergency berm project; a pre-bid meeting has been held and the results of the bid opening held on February 24, 2004, are as follows:

“Bidding Contractor
Crowder-Gulf/First




Coast Joint Venture

Barnhill

RPC

‘Screen and Return

$202,878.00


$86,700.00

$104,040.00

Stockpiled sand to

The beach

‘Scrape up to 5 yards

$146,340.00


$73,170.00

$25,609.50

Per foot on 7,317

Feet of beach

‘Haul, place, and grade
$8,502,220.00


$7,447,200.00

$4,995,830.00

310,300 cy of sand 

from approved sources

‘Total Bid


$8,851,438.00


$7,607,070.00

$5,125,479.50

‘Unit prices, per cy:



‘Screen and place

$19.89



$8.50


$10.20

‘Scrape and finish

$20.00



$10.00


$3.50

Grade (per linear ft)

‘Haul from off-site

$27.40



$24.00


$16.10”

Mr. Clark stated that he expects to receive authorization from FEMA some time today to begin efforts this spring in South Nags Head for Phase 1 of the project which would entail scraping sand and using stockpiled sand for the berm.  Phase 2 of the project would involve bringing in off-site sand for the berm.

MOTION:   Comr. Sadler made a motion to authorize the Mayor to sign a contract with RPC Contracting for the bid price presented, after authorization for the project funds is received from FEMA, to begin the project in South Nags Head.  The motion was seconded by Mayor Muller which passed unanimously.

Town Manager Fuller commended staff and the CAMA staff for their efforts in the project.  He also thanked Sen. Basnight and Sen. Basnight's staff for their help with paperwork and finance issues and for clarification of the conditions placed on the permit.

Comr. Oakes confirmed with Town Manager Fuller that the Town is expected to receive 100% reimbursement for the project.

Town Manager Fuller reported that 98% of the permission letters have been received from oceanfront property owners with just a handful not in favor of the project; Planning Director Tim Wilson reported that another notice to those who have not yet responded has been forwarded. 

Consideration of subdivision waiver request and preliminary subdivision plat approval - Colleen Oaksmith

Planning Director Tim Wilson summarized the Planning and Development staff memo dated February 24, 2004, which read in part as follows:

"BACKGROUND:   Ms. Colleen Oaksmith, represented by Seaboard Surveying and Planning, has submitted a preliminary subdivision plat and accompanying subdivision waiver and variance request for property she owns located at the terminus of a existing 20 foot wide private right-of-way located south of Soundside Road.  The property for which application is being made consists of two (2) existing lots having a combined total area of 81,484 square feet.  The applicant’s request is to further subdivide the property to create one (1) additional lot resulting in a total of three (3) lots.  By virtue of the applicant's own application request and preliminary plat survey, only two (2) legal lots of record exist. 

'On November 5, 2003 the Board of Commissioners first heard the subdivision waiver request from Ms. Oaksmith.  At this meeting the Board of Commissioners determined that when the Planning Board originally considered this request on October 21, 2003 they failed to make the required findings of fact to either recommend granting or denying the applicant’s request. On November 18, 2003 the Planning Board members heard Ms. Oaksmith’s requests again and recommended denial of the requests because they could not make the necessary findings of fact to demonstrate hardship on the applicant’s part. On December 3, 2003 the Board of Commissioners reviewed the Planning Boards decision and briefly discussed several alternative lot and access layout options for the parcels presented by the applicant. The Board of Commissioners chose not to take action on the waiver request other than to request of the applicant to submit a single final plat and waiver request for the Board’s final consideration.  Another plat was received from the applicant on January 7, 2004 and was placed on the Board’s January 21, 2004 meeting agenda. However, at the applicant’s request this matter was removed from the agenda.  Additional changes have been made to the request in a resubmittal received from the applicant which is now before the Board again for final action. 

'Staff Comments:

Although the attached plat shows some relatively minor changes from the last plat the applicant submitted for the Board’s review, staff’s issues and concerns presented in the remainder of this memorandum are essentially the same as those expressed in previous memorandums.  Staff maintains that the applicant has not shown a compelling nor unique hardship to justify the granting of the requested waivers to subdivide and develop lots without providing for the street, right-of-way, and utility improvement required under Chapter 18 of the Town of Nags Head Code of Ordinances.  While the latest waiver request repeatedly refers to “special, unique circumstances”, “extraordinary and unnecessary hardship”, “physical limitations” and “substantial injustice”, it nonetheless fails to specifically identify and give example of what these circumstances, hardships, limitations and injustices are, or how they are distinguishably different from other property owners similarly situated.  The mere act of making these repetitive statements is not evidence that such conditions actually exist. The making of such findings are requisite in the approval of the waiver and variance request, and the approval of the proposed preliminary subdivision plat as presented is wholly dependant upon the approval of the requested waivers and variances.  Both the Public Works and Public Safety Departments have various concerns with the attached subdivision plat.  The Planning Department concurs with each Department’s concerns and recommendation in their entirety. In addition, below is a list of deficiencies Planning staff has identified after reviewing the applicant’s revised preliminary plat and waiver request:  

· Recording this plat as presented, prior to the demolition or relocation of the existing structure shown on Lot 1 would create a zoning structural nonconformity in that the existing house would have a front yard setback of 16 feet as opposed to 30 feet as required in the R-2 zoning district.  Under Survey Note 16, the applicant desires the existing home to remain on said lot until a certificate of occupancy for a new dwelling on the same lot is issued.  The relocation or removal of existing structures that would have otherwise resulted in the creation of a zoning nonconformity has been required of other subdivision applicants and staff strongly recommends against the creation of any zoning structural nonconformities through actions taken on subdivision variance or waiver requests.  One of the specific findings of Section 18-10 provides that the subdivision variations being sought will not have the effect of nullifying the intent and purposes of the zoning ordinance.  Staff maintains that Note 16 is contrary to and in absolute conflict with the intent, purposes and requirements the zoning ordinance.

· The cul-de-sac shown on the proposed plat does meet the required design standard for a 50-foot cul-de-sac radius for an environmental street, but it does not meet the construction requirements for this classification of street. As shown, the applicant is only proposing the improvement of the cul-de-sac with gravel as opposed to pavement.  Public Works has determined that the proposed gravel surfacing will create a constant maintenance problem for the Town.  The proposed gravel construction would be especially problematic and deficient in handling sanitation vehicles which operate at a gross vehicle weight of up to 75,000 pounds.  Public Works recommends that any street construction adhere to the Town’s Local Street Standard which provides for 2 inches of asphalt pavement.

· Note 8 on the survey reads “All future development shall comply with the Nags Head Zoning Ordinance, Zone R-2, unless otherwise noted hereon.”  The plat further states that the development of the proposed lots will be limited to five (5) bedroom detached single-family dwellings.  While there is limitation on the number of bedrooms, there is no limitation on the actual size or square footage of the proposed dwellings.  With each of the proposed lots being greater than 16,000 square feet, single family dwellings up to 5,000 square feet could be built on each lot under current Code requirements.  Under the provisions of a current zoning ordinance amendment presently under consideration that would permit homes greater than 5,000 square feet in size based upon lot area, Lot 3 being the largest of the three proposed lots, could have a maximum dwelling size of 6,247 square feet.  Staff contends that the potential for more development impacts such as traffic, road maintenance, stormwater runoff, and visual impacts is greater from three development lots than from the two existing lots.  Staff would also suggest caution with the idea of exchanging or reducing development rights under zoning ordinance as a means to compensate for something that plainly doesn’t satisfy the basic criteria of the subdivision ordinance. The rights afforded under one section of the Code should not be used as a bargaining tool to in effect release a property owner from having to comply with other sections of the Code.   

'Additionally, staff finds that the physical condition of the property and any development restraints related thereto is not uniquely uncommon or uncharacteristically different from that as experienced by many other property owners.  Moreover, the applicant in her request refers to the desire to minimize development impacts so as to protect the environmental balance and maintain the character of the surrounding area.  Staff maintains that the act of creating the third new development lot as proposed by the applicant is a major contributor to these additional unwanted impacts.  The way to mitigate these unwanted impacts is to adhere to the development standards and limitations imposed by the ordinance, which by deliberate design were put into place to prevent such impacts.  While staff is amenable to the idea of limited waivers and variances to allow the reasonable use of the existing two (2) legal lots of record, staff does not find reason or logic in sanctioning the creation of an additional development lot that would be contrary to the ordinance and would be a contributing factor to additional undesirable development impacts.

'Staff recommendation:

Planning and Development, Public Safety and Public Works Departments have considered this request and have not varied from the original recommendations against the granting of the requested waivers and variances for required street and utility improvements as required by the Subdivision Ordinance. At the crux of the Board’s decision in regards to the consideration of the requested waivers and variances is the making of the requisite findings set forth in the Code.  Affirmative findings must be made that the property owner suffers from an extraordinary and unnecessary hardship resulting from the strict application of the regulations on the subject property.  This hardship must arise from a special circumstance or condition of the property.  Moreover, even when such circumstances are found to be present, it must still be further found that the granting of the waiver or variance will not be contrary to the public interest, will not nullify the intent and purposes of the master plan or zoning ordinance, and be determined that the provision of required improvements is not requisite in the interest of public health safety and welfare.  Staff maintains that the applicant’s request does not provide evidence of the presence of these conditions, that the request would be contrary to public health and safety if granted, would violate the terms and intent of the zoning ordinance, that the request is more in keeping with a special privilege or convenience being sought by the applicant as opposed to unnecessary and undue hardship denying the property owner reasonable use of the property, and therefore does not satisfy the criteria of the Code for approval action.  Staff maintains that the property owner not only has reasonable use of the existing property, but perhaps even profitable use of the property, and that such situation does not begin to rise to the level of hardship required for the granting of waivers and variances.

'In conclusion Staff finds that the applicant has failed to make an affirmative case satisfying the variance and waiver criteria set forth under Code Section 18-10 and therefore recommends that the waiver request be denied and that the applicant be required to provide all public street right-of-way and street improvements and utility improvements necessary to support the proposed subdivision in accordance with Chapter 18 of the Town Code.  Staff furthermore recommends the denial of the preliminary plat in that any action approving the proposed plat was entirely dependant upon the approval of the accompanying waiver request and that the plat as presented and standing alone does not meet minimum ordinance standards."

Bill Owen, Seaboard Surveying; spoke on behalf of the applicant; he did not realize that the applicant had to show a "hardship" but thought the applicant only had to show "unique circumstances".  He stated that he met with Public Works Director Dave Clark about the cul-de-sac and thought that the proposal was satisfactory; Ms. Oaksmith stated that she would like to relocate the existing house as there is some historic significance to the house.

Mayor Muller summarized that the applicant is requesting a variance from the Town's subdivision ordinance; he asked Planning Director Tim Wilson to summarize the applicant’s variance requests.

Mr. Wilson itemized the applicant's request which includes variances from the following Town Code Sections:

-
Section 18-9 - Subdivisions are not permitted on land that does not have access to a public street improved to town standards.
-
Section 18-93 - Improvements required of the subdivider include street right-of-way and paved streets; water lines, fire hydrants and services; utility easements if needed.

-
Section 18-94 - Subdivider offers the above improvements to Town.
-
Section 18-95 - Utility Easements.

-
Section 18-111 - Street Standards.
Mayor Muller stated that in order to grant a variance the Board has to find that it is a unique situation and that there is a substantial hardship to the applicant and that not enforcing the ordinance would provide substantial justice to the applicant.

Mayor Pro Tem Murray stated that he has been trying to help the applicant without destroying the historic nature of the neighborhood; he would like to retain the charm of the area; if required to modernize the road it destroys the historic nature of the area and he feels it is in the best interest of the Town to grant the requested variances in order to maintain the historic nature of the area.  He would like to see the owners maintain the historic structure that is on the site. 

Mayor Muller said that he would agree with Mayor Pro Tem Murray if the houses in that area were being proposed to remain as they exist today in order to maintain that historic nature but as that is not the case, he is not clear how this serves the best interest of the Town.

Comr. Oakes confirmed that the applicant can build two (2) houses on that site without paving the road; Planning Director Tim Wilson explained that there are no subdivision requirements until the third lot comes into being.

Comr. Sadler feels that there are special circumstances and she agrees with Mayor Pro Tem Murray that this is a unique circumstance as there are no other similar locations in the Town.  She said that she cannot find one thing wrong with what is being asked. 

Comr. Oakes said that in the next 20 years this road will have to be paved – if not just for public safety vehicles; he questioned who will pay - the developer or the rest of the taxpayers.  He feels that the Board is considering going against its own ordinances; he feels strongly that the road is going to be paved and should be paved by those who benefit and not the rest of the taxpayers; he is also concerned about the precedent that may be set if the applicant's request is approved.

Town Attorney Ike McRee explained that the Board has to make, by law, all required findings of fact before approving the variance requests; the courts have established the following hardship standards:

1 – Applicant complies with ordinance and they cannot make any reasonable use of their property

2 – Hardship results from application of ordinance rather than nature of the property

3 – Hardship suffered by applicant's property and not the applicant

4 – Hardship not the result of applicant's own actions

5 – Hardship is peculiar to the applicant's property

Mr. McRee also noted that the Board is required to make the finding that the variance, if granted, will further the spirit and intent of the ordinance.  He stated further that an expansion of nonconformity has already been determined by the courts will not further the spirit and intent of the ordinance.

Comr. Oakes stated that it is hard to see where these listed findings can be made by the Board in this situation.

Comr. Gray said that he does not want to see the historic area changed; does not want to force making a Town street connect to a non-standard street such as Soundside Road.  If approved, he does not feel it will injure the Town; each case can be considered on a case-by-case basis.

Mayor Muller expressed his concern about setting a precedent; Comr. Sadler said that the Board can deal with each issue when the time comes.

Mayor Muller stated that he is most concerned about long-term development in that area and about not requiring developers to install the required improvements.

ORIGINAL MOTION:  Mayor Pro Tem Murray made a motion that the Board makes the following findings:  That in this application there is unnecessary hardship because paving the road would disrupt the character and nature of the area because the road has been used as a public thoroughfare for over 40 years and because doing so would only encourage additional development that would destroy the unique character of the area because the elements proposed in the ordinance are adequate to meet the needs of the development as proposed, to allow the historic house to remain, and further to grant the requested waivers and variances and approve the preliminary subdivision plat as presented.

The motion was seconded by Comr. Gray.

Comr. Sadler confirmed that there was no square footage maximum for the houses.  Attorney for the applicant, Charles Evans, questioned if the Board would be willing to impose a square footage maximum for the entire neighborhood.

MOTION TO CALL THE QUESTION:  Comr. Oakes made a motion to call the question.  The motion was seconded by Mayor Pro Tem Murray which passed 4 – 1 with Mayor Muller casting the NO vote.

CONTINUATION OF ORIGINAL MOTION:  The original motion which made a series of findings of fact and which granted the requested waivers from the following Town Code sections:  Section 18-9, 18-93, 18-94, 18-95, 18-111, and allowed the historic house to remain as requested failed 3 – 2 with Mayor Muller, Comr. Sadler, and Comr. Oakes casting the NO votes. 

Comr. Sadler stated that she does not agree with allowing a large house to be built that would not fit the nature of the area.

Applicant Colleen Oaksmith stated that the square footage issue is new to her but she is willing to further the process to limit the square footage of the houses to whatever is deemed acceptable by the Board.  She stated that her neighbors are all on the same page as far as development. 

MOTION TO RECONSIDER:   Comr. Sadler made a motion to reconsider the original motion.  The motion to reconsider was seconded by Mayor Pro Tem Murray which passed 3 – 2 with Mayor Muller and Comr. Oakes casting the NO votes. 

MOTION TO AMEND ORIGINAL MOTION:  Comr. Sadler made a motion to amend the original motion to add the condition to require a limitation of the size of houses to be developed on the lots to no greater than 4200 square feet of heated living space which is to be placed on the subdivision plat as well for public record.  The purpose of this condition is to maintain the historic nature of the area and to further the intent of the variances granted.  The motion was seconded by Mayor Pro Tem Murray which passed 3 – 2 with Mayor Muller and Comr. Oakes casting the NO votes.

ORIGINAL MOTION AS AMENDED:  The original motion as amended passed 3 – 2 with Mayor Muller and Comr. Oakes casting the NO votes.  

It was noted that the plat will be submitted to the Planning Board for final approval when appropriate.

REPORTS AND RECOMMENDATIONS FROM THE PLANNING BOARD AND THE PLANNING AND DEVELOPMENT DIRECTOR 

Request to amend Hotel District Unified Access Plan to permit a proposed new street entrance on Mall Drive 
Planning Director Tim Wilson summarized the Planning Board and Planning and Development staff memo dated February 19, 2004, which read in part as follows:

"Seaboard Surveying & Planning, on behalf of their client Seven Sisters South, LLC, has submitted the attached request to amend the Village Hotel District unified access plan for provide for an addition access on the north side of Mall Drive for a new street to serve a proposed 14 lot single-family residential subdivision.  The proposed subdivision would be created from Lot 21, Part A of the Small Hotel Parcel.  While the property is presently classified as Hotel District, wherein single-family dwellings are not a permitted use, Section 22-702, Land Use Regulations, allows the reclassification of higher use districts with lower use districts without having to seek Board of Commissioner approval.  The applicant is proposing to reclassify the property from Hotel District (the highest listed use district) to Detached Single-Family District (the lowest listed use district) to permit the intended single-family home development.  The proposed street would be constructed to the Minor Street standard as prescribed under Section 22-791(e), Transportation Standards, for the Village of Nags Head.  The proposed street would access Mall Drive to the south and run north intersecting with an existing east/west access connecting NC 12 and US 158.  This street type would be consistent with the type and intensity of development being proposed. All of the proposed subdivision lots would be provided access by this street, thereby eliminating the need for individual driveway accesses on NC 12.

'The Village at Nags Head Master Plan adopted in 1986 requires development to occur in accordance with a unified development plan. Properties within the Village have a greater lot coverage allowance and generally a greater development potential as a trade off for dedicated open space (golf course), central stormwater drainage system, and decreased signage.  The Master Plan was additionally envisioned with limited access and minimal curb cuts on NC 12 and US 158.  Specifically, in the Hotel District, Section 22·834 (e) 7. reads as follows: 

'Vehicle access. Each lot that fronts on Mall Drive shall be entitled to one (1) access (curb cut) onto this street except where the town has approved a unified access plan. When a unified access plan has been approved by the town, access to Mall Drive, US 158 (South Croatan Highway) and NC 12 (South Virginia Dare Trail) shall be in strict adherence with that approved access plan. All accessways shall be at least one hundred (100) feet from an intersection with NC 12 or US 158.

'The property in question presently has one approved access that serves as a shared entrance with adjoining Lot 20 upon which is located Maiones Restaurant.  In staff’s opinion, the location of this shared entrance to serve commercial development on Lot 21, Part A would be considered sufficient, but to serve the proposed residential development of the property could be considered problematic.  

'Several policies appear in the 2000 Land and Water Use Plan, Chapter 10, Traffic and Transportation, which provide guidance and direction in making decisions regarding street access.  The goal of the Town of Nags Head is to provide a street and bridge system that allows efficient and safe movement of vehicles to and within the Town which also permits quick evacuation of all residents and visitors when necessary. In the furtherance of achieving this goal, one of the plans stated objectives is for the Town to evaluate all future development proposals for their potential impact on traffic congestion, and to manage development so as to minimize its impacts on the local street system.  The Town also conceptually accepts the Outer Banks Thoroughfare Plan dated 1996 which contains the following in Section VII, page 11, Summary of Recommendations-System Improvements:

'System Improvements – Often system improvements can provide additional capacity or improved traffic conditions, with a minimum of capital outlay. Recommended system improvements include:

Protection of access control is one of the two areas where a significant contribution can be made. Specific corridors, such as US 158, NC 12, and Virginia Dare Trail as well as all other major thoroughfares should be protected from unrestricted access.

'Staff Recommendation:
The Planning Staff has no objections to the requested amendment to the Hotel District unified access plan. In staff’s opinion granting this proposal would be in accordance with the transportation element of the Town Land and Water Use Plan, the Village Master Plan, as well as the Outer Banks Thoroughfare Plan.  The location of the proposed street entrance onto Mall Drive would meet the minimum 100 feet distance from the intersection of NC 12 and US 158 as required by Zoning Ordinance Section 22-834(e)(7).  It is also staff’s finding that a single internal street serving all of the proposed residential lots would be a preferable means of access as opposed to multiple driveway entrances located on NC 12.  Staff would recommend that an approval of this requested amendment to the Hotel District unified access plan be conditioned upon (1) that by approved and recorded final subdivision plat the property shall be reclassified as “Detached Single-Family Home District”, (2) that the proposed street be constructed to the Minor Street standard set forth under Code Section 22-791(e), and (3) the requirement that all proposed subdivision lots having road frontage on either NC12 or Mall Drive be required to provide driveway access only on the proposed minor street and that driveway entrances onto NC12 or Mall Drive from individual lots be prohibited. 

'Staff additionally notes that while Section 22-702 of the Village District allows higher use districts to be reclassified with lower use districts without Board of Commissioner approval, the reclassification of lower use districts to higher use districts does require Board of Commissioner approval.  Therefore, if this property is reclassified to Detached Single-Family District (the lowest identified use district) as proposed in this application, any future change in district classification could only be to a higher district and therefore could only be done if approved by the Board of Commissioner.  While staff finds that the proposed Minor Street would be sufficient for the intended residential development of the property, such road would not be considered adequate for commercial development purposes.

'Planning Board Recommendation:

At their meeting on February 17, 2004 the Planning Board by a unanimous vote recommends approval of the request to amend the Hotel District Unified Access Plan with all the conditions as recommended by staff.  At the Planning Board meeting the applicant stated that he did not have any objections to the recommended conditions of approval."
Comr. Oakes made the disclosure that his business, Village Realty, is involved with the applicant’s transaction; Town Attorney Ike McRee explained that this disclosure does not constitute a conflict of interest.

MOTION:   Comr. Sadler made a motion to approve the request for a new street entrance on Mall Drive with the following staff-required conditions:

-
That by approved and recorded final subdivision plat the property shall be reclassified as “Detached Single-Family Home District”

-
That the proposed street be constructed to the Minor Street standard set forth under Code Section 22-791(e)

-
The requirement that all proposed subdivision lots having road frontage on either NC12 or Mall Drive be required to provide driveway access only on the proposed minor street and that driveway entrances onto NC12 or Mall Drive from individual lots be prohibited. 

The motion was seconded by Mayor Pro Tem Murray which passed unanimously.

NEW BUSINESS

Report from Artwork Selection Committee
The report from the Artwork Selection Committee meeting of February 11, 2004, was presented to the Board and read in part as follows:

“LIST OF ARTISTS 

It was Committee consensus to add artist Richard Byrd, artist Peggy West, and artist Mary Jane Nase to the List of Artists for consideration.

‘FRANK STICK MEMORIAL ART SHOW

The Committee unanimously passed a motion to purchase the earthenware/glass artwork entitled “Dream Catcher” by artist Fred Vallade for the amount of $250 and the oil painting entitled “Grace” by artist John DeLa Vega for the amount of $600. 

‘The Committee unanimously passed a motion to purchase the painting entitled “No Bull” by artist Kerry Oaksmith-Sanders for the amount of $500.  It was noted that Ms. Oaksmith-Sanders did not participate in the discussion of, or the voting on, her artwork.

‘RE-LOCATION OF ARTWORK AT TOWN HALL

Kim Allen reported that at the next meeting, Committee members need to consider new locations for the horse by artist Karen Aneiro and for the Inger Seitz fiber art geese.

‘THE PRIESTS OF SECOTA

Carolyn Morris is to prepare a small id plate briefly explaining the Gregory Van Veen artwork "The Priests of Secota" with the more lengthy explanation to be included in the Art Reception Book.

‘MARCH 10, 2004, COMMITTEE MEETING

Carolyn Morris is to contact artist Peggy West to see if she has a body of work (to include her First Flight artwork) for viewing by the Committee at the March 10th meeting.   If Ms. West is not available, the March 10th Committee meeting will be held at the KDH Cooperative Art Gallery to view the work of various artists that are on display.”

Report from Citizens Advisory Committee

The report from the Citizens Advisory Committee meeting of February 9, 2004, was presented to the Board and read in part as follows:

“MINUTES APPROVAL

-
Minutes from the January 12, 2004, meeting were approved.  

‘WELCOME NEW MEMBER

-
Chair Sanders welcomed Debbie Bryant to the Citizens Advisory Committee.

‘PUBLIC SERVICE PROJECT

- Russell Lay explained he has noticed several communities in Florida are involved in their community by setting their own landscaping standards without the towns dictating to them and would like to see Nags Head begin a similar program.  The people are involved in cleaning up the beach as well as their own neighborhoods while still protecting the wildlife.  The business owners and/or private property owners participate in the program with a small joining fee that funds a newsletter.  Mr. Lay stated he would pick up some information on his next visit to Florida to share with the committee.  Mr. Lay also suggested inviting some community leaders to a CAC meeting to discuss the committee’s ideas to possibly get a program started.  

‘Kevin Schwartz volunteered to contact the Town of Duck and Roanoke Island Civic Association to obtain copies of their by laws.  He will also contact the Town of Kitty Hawk’s Beautification Committee.  

‘Susan Boncek added that when flowers are in full bloom this would be a photo opportunity for the program as well as inform the public what the community is trying to do.

‘Chair Sanders suggested inviting the Master Gardeners to a meeting to educate the committee as to what is indigenous to Nags Head.  Mr. Lay stated he would contact a member of the Master Gardeners to arrange for them to attend a CAC meeting.

‘Camille Lawrence shared a copy of an article from “Coastwatch” regarding raising your own beach grass to replenish the dune preservation line.  The committee discussed this as being a possible community effort venture.  Debbie Bryant stated she has a source for beach grass.

All of these thoughts and contacts will be coordinated for an upcoming meeting.

‘UPDATE ON THE PROGRESS OF THE FEMA PROJECTS

Public Works Director Dave Clark provided an update on the progress of the Town’s FEMA projects, i.e. emergency berms, South Nags Head street repairs and beach access repairs/replacements.  Mr. Clark distributed completed and estimated completion timelines for the recovery projects.  

‘A bid opening to replace the sub-grade to Surfside and Seagull Drives will be held on February 19, 2004 with the project to begin end of February 2004.

‘Mr. Clark explained that the FEMA beach berm project was approved by the Board at their February 4th meeting.  The Board also authorized the Mayor to sign a contract with the contractor with conditions.  The project is expected to begin around March 1st - working around the sea turtle nesting season and starting back up in the fall after the nesting season.  The majority of the sand would be coming from a remote site but is considered very compatible to Nags Head sand.  

‘Twenty two beach accesses were damaged during Hurricane Isabel and a great number of them will have to be repaired/replaced to meet ADA/ handicap standards.  Mr. Clark stated the engineer that is working on the beach access design project is designing the crosswalks in a modular fashion with bolts to disassemble them to accommodate the upcoming beach nourishment plans.  The beach access bid process will begin the week of February 16th with the building/repairs to begin in March.  

‘South Nags Head Ditch – Mr. Clark stated he would be meeting with Allen Russell, NC DOT Maintenance Engineer on Tuesday, February 10, 2004 to discuss the condition and cleaning of the ditch.  Mr. Clark listened to the committee’s concerns with the ditch so he could forward them to Mr. Russell. 

‘SOLICITATION FOR NEW IDEAS OF DISCUSSION

Chair Sanders asked the committee for some ideas for future discussions.

Town Manager Webb Fuller requested the committee to add special events i.e. surfing contests on a future agenda.  Mr. Fuller stated that staff is reviewing the Outdoor Crowd Gathering ordinance for possible revisions.  Michelle Gray will add special events discussion on the March agenda.  Rascoe Hunt asked if the Town would be interested in purchasing open property on the Beach Road for special events to be held on.  Mr. Hunt was asked to provide information regarding the Eastern Surfing Association at the next meeting. 

‘NEW BUSINESS

- Chair Sanders asked for verification from staff on a direction by the Board at their January 7, 2004 meeting concerning the following: Town West side neighborhood pedestrian path – Mayor Muller noted that the CAC made a motion at their meeting in support of increasing the priority for the path in the CIP process.  It was Board consensus that staff prepare the estimated cost of an asphalt path for the west side neighborhoods; the cost is to encompass a proposed path from Satterfield Landing Road to Jockey’s Ridge State Park.  Dave Clark explained that a path is being proposed going down the west side of Highway 158 instead of along Wellfield Road.”

Consideration of request to apply for grant from NC Rural Economic Development Center, Inc. for  performing Fresh Pond engineering study – Public Works Department

Public Works Director Dave Clark summarized his memo dated February 24, 2004, which read in part as follows:

“On-going discussions with Dare County regarding the future use of the Town’s Fresh Pond Water Treatment Plant have resulted in the decision to continue to operate that facility to meet peak summer season demand for drinking water.  To accomplish this goal, the Plant must be evaluated to determine its ability to meet short, and long, term changes (tightening) of Federal, and State, Drinking Water Regulations.  The primary constituents affected in the next year are Turbidity and Total Organic Carbon (TOC).

‘The new turbidity standard of 0.3 NTU (turbidity units) becomes effective on January 14, 2005.  With Fresh Pond “startup” normally occurring on July 1 each year, we actually have just over a year to come into compliance with this new standard.  The existing limit on this component is 0.5 NTU, which we are able to meet with rare exceptions.  In addition, with one exception, we were able to meet the 0.3 NTU standard throughout last year’s operating season.  However, due to the exceptionally rainy winter and spring of 2003, we operated with a much higher water level in Fresh Pond than in previous years.  This provided us with better quality untreated (raw) water, and therefore, a better quality finished water.

‘Right now, the TOC standards will require periodic monitoring that has not been required in the past.  The problem with TOC is that above certain levels, it can combine with the Chlorine used for disinfection to create undesirable constituents in the processed water.  To date, all samples from Fresh Pond have been well below current, or proposed, standards.

‘To determine what treatment enhancements may be necessary and most cost effective to meet the short, and long, term regulatory changes, we need to do an Engineering Study of what we have in place, what it is capable of accomplishing and what additional treatment may be needed to meet these new standards.  In addition, the financial aspects of the possible (construction of) additional treatment capabilities needs to be studied.

‘The North Carolina Rural Economic Development Center, Inc. (the Rural Center) has grant monies available for such engineering and rate studies for the expansion, or enhancement, of existing water treatment facilities.  The Town’s water consulting engineer (Cavanaugh & Associates, P.A.) has agreed to prepare the necessary application for a grant in the amount of $27,000 at no cost to the Town.  In order to increase the attractiveness of this application, the Town would agree to add $3,000 (a 10% share) to the grant to bring the total funds available for both studies to $30,000.  The application deadline for 2004/2005 “Round 1” grants is March 31, 2004.  If the Town’s application is successful, we would be notified in July of this year.   Cavanaugh would then proceed with both studies to allow adequate time for decisions to be made and construction to take place.    

‘Given the need to insure that the Fresh Pond Water Treatment Plant can continue to produce water that meets all drinking water standards for the foreseeable future, I would recommend authorizing the Mayor to sign all necessary documents as part of the application for a Capacity Building Grant from the Rural Center in the amount of $27,000.  In addition, authorization of a 10% “match”, in the amount of $3,000 is recommended.”

Mayor Muller questioned if the Town has backed up enough time to wait for the grant to get  the engineering study done, design work, etc. in time for operation by Memorial Day in 2005; Mr. Clark stated that the study will come back to staff with a recommended form of treatment.  Mayor Muller questioned if the Town can authorize the engineering now and then apply the bid to pay for a project already started; Mr. Clark said he would find out if the grant can be authorized for a project already started.

It was Board consensus to authorize staff to apply for the grant from the NC Rural Economic Development Center, Inc. and for Mr. Clark to talk to the Rural Authority to find out if the Town can go ahead and begin the project prior to receiving grant status.

MOTION:  Mayor Pro Tem Murray made a motion to adopt the resolution authorizing applying for the Fresh Pond Engineering Study grant as presented.  The motion was seconded by Comr. Sadler which passed unanimously.

The resolution concerning authorizing applying for the engineering study grant, as adopted, read in part as follows:

“A RESOLUTION TO AUTHORIZE AN APPLICATION TO THE NORTH CAROLINA RURAL CENTER FOR A CAPACITY BUILDING GRANT

‘WHEREAS, the 1998 Critical Needs Bond Act authorized the making of loans and grants to aid eligible units of government in financing the cost of construction of wastewater treatment works, wastewater collection systems, water supply systems, and water conservation projects AND  

‘WHEREAS, the Town of Nags Head has need for and intends to rehabilitate the Fresh Pond Water Treatment Plant to comply with the Long Term Enhanced Surface Water Treatment Rule (LTESWTR) AND 

‘WHEREAS, the Town of Nags Head intends to request grant assistance from the Capacity Building Grants Program for an Engineering Study and Rate Study to determine the recommended treatment enhancements and the financial impacts upon the Town’s water rate structure;

‘NOW, THEREFORE BE IT RESOLVED that the Board of Commissioners of the Town of Nags Head will arrange financing for all remaining costs of the project, if approved for a grant AND

‘BE IT FURTHER RESOLVED that the Town of Nags Head will provide for efficient operation and maintenance of the project upon completion of the necessary treatment enhancements AND

‘BE IT FURTHER RESOLVED that the Mayor, and successors so titled, is hereby authorized to execute and file an application on behalf of the Town with the North Carolina Rural Economic Development Center, Inc. (the “Rural Center”) for a grant to assist in the Engineering and Rate Studies necessary before constructing treatment enhancements to meet the LTESWTR AND

‘BE IT FURTHER RESOLVED that the Mayor, and successors so titled, is hereby authorized and directed to furnish such information as the Rural Center may request in connection with such application of the project; to make the assurances as contained above; and to execute such other documents as may be required in connection with the application AND

‘BE IT FURTHER RESOLVED that the Town of Nags Head has substantially complied with all Federal, State, and local laws, rules, regulations and ordinances applicable to the project and to the grant pertaining thereto.”

ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN ATTORNEY 

Consideration of resolution of intent to close a portion of Carolinian Circle and establishment of date for public hearing

Town Attorney Ike McRee summarized his memo dated February 23, 2004, which read in part as follows:

“In order to comply with regulations concerning the combination of lots for the proposed County recreation site located behind Carolinian Circle/Nags Head Pond Subdivision, it is requested that the Board consider the adoption of the attached resolution to close a portion of Carolinian Circle. 

‘In accordance with NCGS 160A-299.  Procedure for permanently closing streets and alleys, attached please find a resolution for the Board's consideration at the March 3, 2004, Board of Commissioners meeting.  The resolution is entitled A resolution of the Board of Commissioners of the Town of Nags Head declaring its intention to consider the permanent closing of a portion of Carolinian Circle.

‘Associated maps are attached and identify the proposed area of Carolinian Circle to be closed.

‘If adopted, the resolution will establish the public hearing on the road closure for the April 7, 2004, Board of Commissioners meeting.”

MOTION:   Comr. Oakes made a motion to adopt the resolution to close a portion of Carolinian Circle and to schedule the public hearing for April 7, 2004, as presented.   The motion was seconded by Comr. Sadler which passed unanimously. 

The resolution to close a portion of Carolinian Circle, as adopted, read in part as follows:

“A RESOLUTION OF THE BOARD OF COMMISSIONERS OF THE TOWN OF NAGS HEAD DECLARING ITS INTENTION TO CONSIDER THE PERMANENT CLOSING OF A PORTION OF WEST CAROLINIAN CIRCLE

‘The Board of Commissioners of the Town of Nags Head, North Carolina, does hereby adopt the following resolution:

‘BE IT RESOLVED, that the Board of Commissioners of the Town of Nags Head hereby declares its intention to consider the permanent closing of that portion of Carolinian Circle described as follows:

‘All that portion of Carolinian Circle located within property of the Town of Nags Head known as the Twiford Tract as more particularly shown on plat entitled "County of Dare; Lot 10 – 35; Lot K; and Lot L; Carolinian Colony – Town of Nags Head – Nags Head Township – Dare County – North Carolina" surveyor and dated March 24, 2000.

‘WHEREAS, the portion of Carolinian Circle described hereinabove was accepted as a portion of the Town of Nags Head roadway system; AND

‘WHEREAS, the owners of all the property abutting on either side of the portion of Carolinian Circle proposed to be permanently closed have access from their property via other means, and that no property owner would be deprived of a reasonable means of ingress and egress to his or her property by virtue of the closing of the portion of Carolinian Circle described above.

‘NOW THEREFORE BE IT RESOLVED, that the Board of Commissioners of the Town of Nags Head hereby declares its intention to consider the permanent closing of that portion of Carolinian Circle described above and that appropriate notice of public hearing of this matter be given pursuant to Section 160A-299 of the North Carolina General Statutes, and that the public hearing be held at the Board’s regular meeting at 9:00 a.m. on the 7th day of April, 2004.”

Nags Head Construction lawsuit

Town Attorney Ike McRee reported that the motion to dismiss the first lawsuit filed by Nags Head Construction concerning large structures was not heard and will be rescheduled by the court. 

ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN MANAGER 

Request from Tanger Outlet Mall for signal intersection at Gull Street and US 158

Town Manager Fuller’s memo dated February 23, 2004, concerning the request from Tanger Outlet Mall for a signal intersection at Gull Street and US 158 was presented to the Board and read in part as follows:

“Attached please find a letter from Debbie Moore, General Manager of Tanger Outlet Center, dated February 6, 2004, requesting that the Town begin the process to install an intersection at Gull Street and US 158 at the Tanger Outlet Mall.

‘I am in support of requesting that NC DOT perform a traffic study at this location.  I feel the traffic signal intersection is necessary to alleviate some of the dangerous traffic conditions that occur in the Tanger Mall area, especially during the summer months, and request that the Board authorize staff to begin the process by contacting NC DOT.

‘Attached please find supporting memos from the Public Safety Department and the Public Works Department.”

The memo from Public Safety Director Charlie Cameron, dated February 23, 2004, was presented to the Board and read in part as follows:

“Forwarded as an attachment is a letter dated February 6th, 2004 from Debbie Ferrell Moore, General Manager of Tanger Outlet Center, Nags Head. In Ms Moore’s letter she is requesting  “the Town to initiate the process necessary to create an intersection at Gull Street and Highway 158 with appropriate signal lights.”

‘The requested location of this traffic signal light would be at the center of the Tanger Outlet Center property and would require culverting or bridging the existing drainage basin. In addition, a driveway would also need to be installed on the west side of U.S. Highway 158 to permit access to the Tanger Outlet Center property.

‘In addition to Ms. Moore’s letter, I have had several conversations with her regarding the traffic congestion and traffic safety at the Tanger Outlet Center. In one of these more recent conversations she advised that Mr. Stanley Tanger, Chairman of the Board, Tanger Factory Outlet Centers, had offered to pay for the cost of the acquisition and installation of a traffic signal light on U.S. Highway 158 at its intersection with Gull Street. Ms. Moore further advised that Mr. Tanger did not feel that Tanger should pay for the cost of culverting or bridging the North Carolina Department of Transportation drainage basin or for the cost of driveway entrance off of Highway 158 which is also in the NCDOT right of way.

‘Town Staff along with the Town’s Engineer and NCDOT Engineers have visited the Tanger property and held many discussions over the past few years regarding the many traffic safety issues associated with the Nags Head Tanger Outlet Center property.

‘Town Staff, with the support of the Town Manager, is recommending to the Board of Commissioners that authorization be granted to request that a formal traffic study be conducted by the North Carolina Department of Transportation on U.S. Highway 158 to assess the many traffic safety issues related to the Nags Head Tanger Outlet Center.

‘Town Staff will answer questions that the Board of Commissioners might have.”

The memo from Public Works Director Dave Clark dated February 23, 2004, was presented to the Board and read in part as follows:

‘The Public Works Department has received a copy of a letter from the General Manager of Tanger Outlet Center requesting that the town initiate a request to NC-DOT to install traffic signal lights at a re-configured center entrance to the mall.  This new entrance would align with Gull Street on the east side of US 158.  Public Works believes this would be an excellent solution to the current problem of left turning vehicles exiting the Mall at both the north, and south, entrances, and northbound traffic on US 158 making left hand turns into the mall.  In spite of the “RIGHT TURN ONLY” signs that have been posted at both exits, these dangerous exit maneuvers are still taking place.

‘In conversations with representatives of NC-DOT, it has been made clear that the only place a signal light could be installed to serve Tanger Outlet Mall traffic would be at a new entrance constructed where the current stormwater channel is located.  This new entrance would align with Gull Street and provide a justifiable “public” purpose for such a signal.  Public Works supports this proposed new entrance and traffic signal.”

It was Board consensus to authorize staff to request that NC DOT perform a Tanger Outlet Mall traffic study to determine the feasibility of a traffic signal in that area.

Discussion of NC DOT issues

Town Manager Fuller summarized the status of the issues that were recently discussed with NC DOT officials:

Ditch in South Nags Head – currently on the NC DOT priority list – but not as a high priority.

Comr. Oakes mentioned the possibility of facilitating a community program with homeowners to clean out the South Nags Head ditch.  Town Manager Fuller responded that liability issues would be a concern.

Public Works Director Dave Clark stated that there are still large blockages of sand in the ditches also. 

Town Manager Fuller said that he cannot remove staff from their regular jobs to clean up a ditch that is under the jurisdiction of NC DOT.  

Chief Cameron spoke with George Moore who lives in South Nags Head who would like to rent a boat and clean up the ditches.

It was Board consensus that the following actions take place:  Chief Cameron is to touch base with resident George Moore again concerning renting a boat; Town Manager Fuller is to obtain an estimate of the costs to clean out the ditch and return this information to the Board with the estimate.  Mayor Muller stated that he would contact the NC DOT Board of Transportation member to request that this project be moved up higher on the priority list.

Resurfacing of SR 1243 – NC DOT has recommended that the resurfacing of SR 1243 in South Nags Head be increased from 18 feet to 30 feet; staff feels that from 18 feet to 24 feet is more practical as there is a multi-use path on the east side of the road.  Staff is preparing a letter to be forwarded to NC DOT concerning this recommendation.

Repair of multi-use path and median from First Flight Centennial – It was noted that most of the damage is to the vegetation and very little to the pavement – this project is listed as a very low priority by NC DOT.  Mayor Muller stated that he would address this issue with the NC DOT Board of Transportation member. 

Drainage study with Jennette’s Pier – Town Manager Fuller is traveling to Raleigh tomorrow to further discuss the drainage study at Jennette’s Pier. 

Seachase traffic signal – It is expected that the signal will be installed during the late May 2004 to June 2004 timeframe; signaling will be coordinated with Fire Station #16. 

NC 12 crosswalks – NC DOT has provided permission for staff to repaint the NC 12 crosswalks.

Discussion of invoice from Dare County for overpayment of ABC distribution

Deputy Town Manager/Finance Office Rhonda Sommer summarized her memo dated February 24, 2004, which read in part as follows:

“Please find attached to this memo an invoice from Dare County in the amount of $35,660.40.  This invoice arises from an error that resulted in an overpayment of $1,161,428.09 in ABC Board profits for the quarter ending June 30, 2003 to all the Towns and the County.

‘Your approval is requested for this expenditure.”

MOTION:   Mayor Muller made a motion to approve the payment to Dare County for their overpayment of ABC funds.  The motion was seconded by Mayor Pro Tem Murray which passed unanimously.

MAYOR’S AGENDA  

Suggestions/Recommendations for the Personnel Grievance Board

Mayor Muller and Comr. Oakes will discuss the results of the revised procedures for the Personnel Grievance Board.  This will be brought forward for discussion at a future Board meeting.

Coastal Communities Coalition Conference scheduled for March 18 – 19, 2004

Mayor Muller announced that the Coastal Communities Coalition Conference is scheduled for March 18 – 19, 2004, at Jockey’s Ridge State Park.  He invited those interested to attend. 

Consent Agenda item #10 – Consideration of capital purchase for Admin Services front lobby desk

Agenda item #10 was removed from the Consent Agenda for separate discussion by the Board.

Deputy Town Manager Rhonda Sommer summarized her memo dated February 24, 2004, which read in part as follows:

“Recently the Department of Planning and Development underwent re-organization to include to creation of a Permitting Coordinator position.  This employee is physically situated in the lobby area in front of the Planning Department causing a crowding situation that limits the ability for staff to provide the highest level possible in customer service.

‘Therefore, we request the approval of the Board for the construction of an additional front lobby desk that replicates on a smaller scale the main front desk.  This one quarter circular desk will be of the same materials as the original and will be on locking casters.  This will allow customers exiting the elevators to be greeted immediately by either staff at the main desk or this auxiliary desk that will now face the elevator opening.

‘The construction proposal of $7800 is suggested to be funded from unspent contracted services in the Administrative Services budget due to the postponement of the Pay and Classification Plan Study. 

‘A conceptual drawing of the desk as well as its anticipated location in the lobby are attached for your reference.”

MOTION:  Mayor Pro Tem Murray made a motion to table the request for the capital purchase of the Administrative Services front lobby desk for further review at the April 7, 2004, Board meeting.  The motion was seconded by Mayor Muller which passed unanimously.  

Discussion of Occupancy Tax recalculation 

Mayor Muller explained that at a recent Mayors’ luncheon a proposal was made by the Town of Southern Shores which would change the distribution formula of occupancy taxes from assessed evaluation to population counts.  The Town of Nags Head would be a substantial loser with this proposed formula.  The Town of Southern Shores is proposing that an independent contractor be brought in to study the issue.   Mayor Muller explained that currently, most of the Outer Banks occupancy tax is collected in the following manner: Nags Head (37%); Kill Devil Hills (21%); Duck  (26%); Kitty Hawk (5%); Manteo (3%); and Southern Shores (8%).

Mayor Muller said that he believes that it would be very unfair if the proposed formula is used; the Town of Southern Shores is receiving the same amount of tax as the other towns, i.e., amount received is contingent upon collection.

Septic Health Initiative meeting

Mayor Muller announced that a Septic Health Initiative meeting has not yet been scheduled.

Government Access Channel (GAC) budget

Mayor Muller stated that the discussion of the Government Access Channel (GAC) proposed budget for 2004/2005 will take place at the March 17, 2004, mid-month meeting. 

BOARD OF COMMISSIONERS AGENDA

Comr. Oakes – Update of Land Use Plan

Comr. Oakes mentioned that the Land Use Plan would need to be updated/modified, as recommended by staff during the hotel/motel development agenda item earlier in today’s meeting.

It was Board consensus that staff bring back for Board consideration suggested changes to the Land Use Plan to accommodate the ordinance changes made for hotel/motel development. 

Comr. Oakes – Commended the School of Government

Comr. Oakes commended the School of Government (formerly Institute of Government) for their preparation and administration of a municipal government class that he attended recently in Duck.

Comr. Sadler – Beach access update

Comr. Sadler questioned Public Works Director Dave Clark if the beach accesses would be ready for the upcoming season.   Mr. Clark stated that he and his staff are on a tight time schedule with beach access clean-up, some of which had severe damages from Hurricane Isabel.  

Comr. Sadler – Represents community members from many walks of life

Comr. Sadler reminded Board members and the audience that she represents many factions of the community and that there are varied persons in the community from many walks of life to include from the retirement community.  She said that she is pleased to represent all of these factions.

Mayor Pro Tem Murray – Thank you

Mayor Pro Tem Murray thanked Board members for their good work today.

Mayor Muller – Thank you

Mayor Muller thanked staff for a good meeting; he thanked the public for their participation during today’s meeting; and he thanked Board members for their good work today.

Comr. Gray – Thank you

Comr. Gray thanked Mayor Muller for handling the Oaksmith subdivision agenda item with class. 

ADJOURNMENT

MOTION:  Mayor Pro Tem Murray made a motion to adjourn to a mid-month meeting on Wednesday, March 17, 2004, at 7:30 p.m. in the Board Room.  The motion was seconded by Comr. Sadler which passed unanimously.  The time was 6:00 p.m.
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