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AN ORDINANCE GRANTING TO EASTERN NORTH CAROLINA NATURAL GAS, SUBSIDIARY OF PIEDMONT NATURAL GAS, A FRANCHISE FOR THE PURPOSE OF OPERATING A SYSTEM OF GAS DISTRIBUTION AND SERVICE WITHIN THE TOWN OF ___________SO AS TO FURNISH GAS SERVICE WITHIN THE TOWN TO ITS INHABITANTS FOR DOMESTIC, COMMERCIAL, AND MUNICIPAL USE

WHEREAS, pursuant to N.C. Gen. Stat. §160A-319 a municipality may grant upon reasonable terms franchises for the operation within the municipality gas production, storage, transmission, and distribution systems; and

WHEREAS, Eastern North Carolina Natural Gas desires  to construct and operate within the jurisdiction of the Town of ___________________ systems for the storage, transmission and distribution of natural gas for domestic, commercial, industrial and municipal use; and

  WHEREAS, the governing board for the Town of _______________ , finds that the availability of natural gas transmission and distribution within the Town of ________________ will benefit the town and its citizens and that the public convenience, safety and general welfare will be served by and through the granting of a nonexclusive franchise to Eastern North Carolina Natural Gas.

NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BOARD FOR THE TOWN OF ____________________, NORTH CAROLINA THAT: 
SECTION 1.   Purposes of the Ordinance.

To the extent permitted by law, the Town Council/Board of Commissioners for the Town of _________________is enacting this Ordinance to establish reasonable regulations applicable to Eastern North Carolina Natural Gas desiring: (1) to construct, operate, or maintain gas facilities in, along, across, under, or over Town property; and/or (2) to market and/or provide gas services within the Town of ______________
Specifically, the purposes of this Ordinance are:

(a)
To regulate the construction, operation and maintenance of natural gas distribution lines on Town property;

(b)
To regulate the ability of gas distribution or marketing companies to provide services within the corporate limits of the Town;

(c)
To protect the health, safety, and welfare of the public in the Town; and

(d)
To hold the Town harmless from all claims arising from the granting of such franchise and the operations of the franchise thereunder.

The Town is enacting this Ordinance pursuant to N.C. Gen. Stat. §160A-319 and its police powers, as stated in Section ___ of the Town Charter.

SECTION 2.  Definitions.
For the purposes of this Ordinance, the following words and terms shall have the meanings ascribed to them in this Section, except where the context clearly indicates a different meaning. Unless otherwise expressly stated or clearly contrary to the context, words and terms not defined herein shall be given the meaning set forth in the Town code; if not defined in the Town code, the meaning set forth in any State energy regulatory agency orders of general applicability; and if not defined either in the city code or in a general State energy regulatory agency order, their common and ordinary meaning.

When not inconsistent with the context, words used in the present tense include the future tense and vice versa; words in the plural number include the singular number and vice versa; and the masculine gender includes the feminine gender and vice versa. The words “shall” and “will” are mandatory; the word “may” is permissive.

(a)
Agreement shall mean the legally-binding franchise document negotiated by the Town and Company pursuant to this Ordinance.

(b)
Town shall mean the Town of ___________   and its respective successors and assigns.

(c)
Town property shall mean all properties, facilities or objects currently or in the future owned or operated by the Town within the present and/or future corporate limits of the Town.

(d)
Company shall mean Eastern North Carolina Natural Gas, subsidiary of Piedmont Natural Gas, and its successors and/or assigns upon written approval of the Town.

(e)
Company facilities shall mean all gas facilities and/or electric facilities owned or operated or otherwise controlled by the Company.

(f)
Construction or Construct shall mean, without limitation, constructing, acquisition, laying, maintaining, testing, operating, extending, renewing, relocating, removing, replacing, repairing, and using gas facilities.

(g)
Consumer shall mean any person, firm, partnership, corporation, municipality, cooperative, governmental agency or other form of legal entity currently or potentially provided services by the company.

(h) Day(s) shall mean a calendar day

(i) Gas shall mean natural, artificial, and/or mixed methane-based gas.

 
(j) Gas facilities shall mean gas pipes, pipe lines, mains, laterals, conduits, feeders, regulators, meters, fixtures, connections, and all attachments, appurtenances, and accessories necessary and incidental thereto located within Town properties or within the Town limits, whether the same be located above or below ground.


(k) Maintenance, maintaining, or maintain shall mean, without limitation, relaying, repairing, replacing, relocating, examining, testing, inspecting, removing, digging and excavating, and restoring operations incidental thereto.


(l) Services shall mean natural gas service provided by the Company, in the form of transmission services and/or sales services; and/or in the form of marketing services.

SECTION 3. Powers Granted to the Company.
(a)
Right to construct, maintain and operate. The Company shall have the right, privilege, authority and franchise to construct, maintain and operate all necessary gas facilities to provide services to consumers within the Town limits, so long as all such activities are performed in compliance with this Ordinance.

(b)
Right to market gas services. The Company shall have the right, privilege, authority and franchise to market natural gas services to consumers located within the Town limits.

(c)
Non-exclusive franchise. The franchise granted to the Company under this Ordinance is a non-exclusive franchise. Therefore, the franchise is granted upon the express condition that it shall not in any manner prevent the Town from granting other or further franchises for gas services.

SECTION 4. Powers Retained by the Town.
(a)
Retention of rights by the Town.

(1)
Nothing contained in the franchise issued to the Company under this Ordinance shall be construed to prevent the Town from purchasing or contracting for gas services for Town property from sources other than the Company.

(2)
The Company recognizes that the Town has the authority to operate its own gas utility.

(3)
In the event that the Company, at any time during the term of this franchise, proposes to sell or dispose of any of the Company facilities located within the limits of the Town, it shall grant to the Town the right of first purchase of such facilities. The Company shall obtain a qualified appraisal of any of such facilities and the Town shall have 120 days from the time such appraisal is provided to the Town in which to exercise the right of first purchase by giving written notice to the Company. Should the Town not provide such written notice, the Company may proceed to negotiate with others for the sale of such facilities. However, the Company may not sell such facilities to a third-party for an amount less than ninety-five percent (95) % of the appraised value without first providing to the Town a 30 day period, after notice of the lesser amount, in which the Town may provide written notice of a desire to purchase such facilities at the lesser price.

(b)
Retention of police and municipal powers for public safety, health, etc.

(1)
The franchise granted herein shall not restrict, in any manner, the right or authority of the Town to exercise any power which it currently holds, or may hereafter be authorized or permitted by the laws of the State of North Carolina to adopt, where necessary to protect the health, safety, and welfare of the general public.

(2)
The Town shall have the right, authority and power, upon notice to the Company, to use the company facilities for any Town alarm, control, or communication function to the extent that such use shall not unreasonably interfere with the use of such facilities by the Company. The Town shall hold the Company harmless from any cause of action, litigation, or damages arising as a direct result of the placement of town property on company facilities pursuant to this subsection (b).

(c)
Retention of power to abate a dangerous situation.

(1)
Whenever the construction, maintenance or operation of the Company’s facilities has caused or contributed to a condition that appears to Town officials to substantially impair or endanger the public, or adjoining town property or private property, the Town may direct the Company, at the Company’s expense and within a reasonable time period appropriate to the circumstances, to take such actions to protect the public or the potentially affected properties or facilities. The Company shall relocate, at its own cost, all company facilities that an appropriate Town official objectively determines are located in a place or in a way so as to constitute a danger to the public or to the Town or private properties. In the event that the Company shall not take such actions within the requested time period, the Town may enter upon the Company’s facilities to take appropriate actions to alleviate the condition or potential danger and the Company shall be liable to the Town for the costs thereof. The Company will hold the Town harmless for any actions taken pursuant to this subsection. This provision shall survive the expiration, revocation or termination of this Franchise Agreement.

(2)
Furthermore, the Town shall have the right to modify, sever, disrupt, dig up, or destroy facilities of the Company or to shut off service to one or more consumers, without prior notice, if such action is deemed necessary because of a public emergency. Public emergency shall be such a condition which, in the opinion of an official of the Town, poses an immediate threat to the lives or property of the citizens of the Town, caused by any natural or man-made disaster, including but not limited to storms, floods, fire, accidents, explosions, major water main breaks, hazardous spills, etc., where there is insufficient time for the Town to notify the Company of the threat and the Company to resolve the problem. The Town shall be responsible for repair, at its sole expense, of any of the Company’s facilities damaged pursuant to any such emergency actions taken by the Town under this provision.

SECTION 5. Duties of the Company.
(a)
Comply with all laws and obtain all necessary permits.

(1)
The Company shall at all times be subject to all laws, statutes, ordinances, codes, rules, regulations, standards, and procedures regarding the construction, operation or maintenance of the Company’s facilities, whether Federal, State or local, now in force or which, hereafter, may be promulgated (including but not limited to zoning, land use, historic preservation ordinances, safety standards, and other applicable requirements). However, if any term or condition of this Agreement shall be in conflict with any local ordinance, code, rule, or regulation, the provision in this Ordinance shall govern and control. The Company shall obtain all necessary permits or approvals for construction, maintenance and operations.

(2)
No action or omission of the Town shall operate as a future waiver of any laws, statutes, ordinances, codes, rules, regulations, standards, or procedures of the Town under this Agreement.

(b)
Construct company facilities per plans and specifications filed.



   (1)
Except in an emergency situation, the Company shall file with the Town detailed plans and specifications of intended work and operations, and obtain all necessary permits before commencing construction, maintenance or operation of company facilities. If construction, maintenance or operation is commenced without a permit due to an emergency situation, the Company shall file all necessary documents and obtain all necessary permits as soon as possible after commencing work under the emergency situation. The Company (and its contractors or subcontractors) shall construct, maintain and operate the Company’s facilities consistent with plans and specifications filed with, and approved by, the Town.

(2)
To the maximum extent possible, the Company will utilize existing utility rights-of-way and existing utility or Town conduits and other facilities where practicable. Company construction, maintenance or operations under this franchise arrangement shall not unduly burden or interfere with present or future normal uses of any Town property, except for periods expressly approved by the Town. No Town property shall be obstructed longer than necessary during the work of construction or maintenance. The Company shall coordinate with the Town’s plans for street construction, rebuilding, resurfacing and repair to minimize multiple disturbances of the same area. The Company shall leave Town property in as good and safe condition as it was before the commencement of work by the Company, its agents and contractors, and shall repair and restore any town property which is disturbed, damaged or injured by construction, maintenance or operations of the Company. The Town shall have the final approval right over whether adequate repair and restoration has been completed by the Company. In the event that the Company fails to repair or restore affected Town property in a manner acceptable to the Town, the Town shall have the right, after allowing the Company a reasonable period to complete the repair and restoration, to make such repairs and restoration and the Company shall pay the costs incurred by the Town for such actions.

(3)  Company’s above ground gas facilities, of whatever kind, shall be screened if and to the extent that, in the absence of screening, they would be clearly visible to (1) persons located within any dwelling unit on residential property other than that where the above ground gas facilities are located; (2) occupants, customers or other invitees located within any building on non-residential property other than that where the above ground gas facilities are located or (3) persons traveling on any public street, sidewalk or other public way.  When screening of above ground gas facilities is required under this paragraph, such screening shall be constructed, installed and located to prevent or remedy the conditions requiring the screening.  Company shall provide a plan for the screening of above ground gas facilities to the Town and such plan must be approved by the Town, which approval shall not be unreasonably withheld.

(c)
Record all company facilities.

(1)
Immediately upon the effective date of this Agreement, and after construction or modification of company facilities, the Company shall mark (or otherwise clearly identify ownership of) such facilities in a manner acceptable to the Town. Within thirty (30) days of the effective date of this Agreement, the Company shall provide to the Town, at no cost, all plans, maps and records showing the location and specifications of the company facilities affected by this Agreement. Where construction, maintenance or operations cause such facilities to be modified in any significant manner, within a reasonable period after such modification, the Company shall provide to the Town, at no cost, a copy of all as-built plans, maps and records to reflect such modifications.

(2)
The Company shall at all times keep full and complete plans, plat or plats, specifications, profiles, and records showing the exact location and size of all company facilities. These Company records shall be subject to inspection by Town officials, during business hours and on prior notice. In the case of an emergency involving company facilities, the Company shall provide access to such records by Town officials as expeditiously as possible even if outside business hours and without prior notice.

(d)
Maintain and operate company facilities in a safe manner.

(1)
The Company shall have the obligation under this Agreement to maintain and operate its facilities at all times in a safe and careful manner. No Town property shall be obstructed longer than necessary during the Company’s construction, maintenance and operations. The Company shall cause no damage or injury to any Town property; however, if any such damage or injury shall occur, the Company shall repair the same as promptly as possible in accordance with all Town specifications, regulation, policy or ordinance. Should the Town deem it necessary, the Company shall provide to the Town as security a Company check valid for the estimated amount that might by required to restore Town property to its former condition as nearly as practicable within thirty (30) days after the Company completes work within the immediate area in which the Town's affected property is located.  If the Company restores the Town's property to its former condition the Town shall return the Company's uncashed check within one year.  If the Company fails to restore the Town's property to its former condition within thirty (30) days then the Town may negotiate or cash Company's check.  Upon thirty (30) days written notice by the Town to the Company of the repairs required by the Company’s actions and failure by the Company to make such repairs as requested by the Town, the Town may make such repairs and the Company shall reimburse the Town for all costs and expenses incurred. On notice from the Town, the Company shall be responsible for correcting or replacing, at its sole cost and expense, any defective work or materials on company facilities affecting Town property within a six month period of the date of acceptance by the Town for the replacement or repair of the Town property. Such corrections or replacements by the Company shall be completed within the time specified by the Town.

(2)
Within forty-five (45) days prior written notice or time otherwise agreed upon by Town and Company, the Town may request that the Company relocate, protect, support, disconnect, or remove company facilities because of work to be otherwise performed by the Town (including but not limited to construction, grading, reconstruction, maintenance or repair of a town street or alley, or water, sewer or storm drainage lines; movement of buildings; or any other public improvement). The Town shall provide to the Company a description of its planned work and a description of the actions requested of the Company. The Company shall expeditiously take the action requested by the Town, at its sole expense and without recovery from the Town, and shall immediately inform the Town of when such actions will be completed after receiving such notice. If relocation is requested, the Company shall relocate its facilities to a reasonable alternative route designated by the Town.

(3)
If the Town elects to repave or construct new streets, roads and alleys, the Town may require the Company to extend its underground system through the area of the pavement construction or repaving.

(4)
If the Town vacates or consents to the vacation of a street or alley within the Town limits, and such vacation necessitates the removal and/or relocation of company facilities, as a condition to this Agreement, the Company agrees to consent to the vacation and further agrees to relocate or remove its facilities at its sole cost and expense if asked to do so by the Town. If relocation is requested, the Company shall relocate its facilities to a reasonable alternative route designated by the Town.



   (5)  No Company facilities shall be abandoned without prior approval from the Town. In the event that this Agreement is not renewed at the end of its term or is terminated by forfeiture or breach, or the Company proposes to abandon service provided to consumers from Company facilities on Town property, and the Town has not purchased such company facilities, the Company shall continue to provide services to consumers affected until alternative services can be arranged if necessary. For any period during which service continues after a termination or proposed abandonment, the Company shall be entitled to payment for services by consumers in no greater amount than that which it would have been entitled were such services provided prior to the termination of this Agreement or abandonment of company facilities. Upon request from the Town and within a reasonable time after receipt thereof, the Company shall remove all company facilities affected by the termination or abandonment of facilities or services, or shall take other actions directed by the Town if the company facilities are to be abandoned in place. Such removal shall be at the Company’s sole expense. All Town property previously affected by the Company’s facilities shall be restored to its condition prior to the construction, maintenance and operation by the Company. In the event that in a reasonable period the Company fails to remove the abandoned company facilities or perform the actions requested by the Town for an abandonment in place, the Town shall have the right to take such actions and the Company shall pay the costs incurred by the Town for such actions.

(e)
Operate as marketer of services. 

As a marketer of services, the Company shall not impair, obstruct, or attempt to control any Town property. Where possible, the Company shall at all times utilize the existing equipment owned and operated by an authorized public utility under a franchise with the Town. If the Company requires additional facilities in order to provide its services, such facilities shall be constructed, maintained and operated in a manner entirely consistent with this Ordinance.

(f)
Obtain and maintain bonds/insurance.
(1)
Before undertaking any construction or maintenance impacting Town property during the term of this Agreement, the Company shall obtain and maintain, at its sole expense, a corporate surety bond, with a surety company authorized to do business in the State of North Carolina, in an amount to be set by mutual agreement of the Town and the Company sufficient to guarantee performance of its obligations under this Agreement. The Company shall provide a copy of such bond to the Town upon the filing of acceptance of this Agreement.

(2)
The Company shall maintain, at its sole expense, during the entire term of this Agreement, general comprehensive liability insurance coverage for property damage and bodily injury, including coverage for construction, operations, products, maintenance, relocation, and repair. Such policy(ies) shall be with a company authorized to do business in the State of North Carolina and shall provide that the Town (including all officers, employees, and volunteers) is specifically covered as an additional insured with respect to any activities performed by or on behalf of the Company. To fulfill this obligation, the Company may self-insure in such amounts as are consistent with good utility practice. The Company shall provide to the Town evidence of such insurance policy(ies) or self-insurance on an annual basis. A copy of the policy(ies) or other proof of self-insurance satisfactory to the Town shall be filed with the Town prior to commencement of any work or operations related to Town property. The Company shall hold the Town harmless for any premiums due, amounts of deductible, or claims under such policy(ies).

(3)
Recovery by the Town under either a performance bond or under insurance shall not limit the Company’s duty to hold the Town harmless for its construction, maintenance and operations. Recovery by the Town under either a bond or insurance is in addition to all other rights of the Town, whether specified in this Ordinance or authorized by law. Such bond and/or insurance policy(ies) shall provide that they may not be suspended, voided, canceled by either party, or reduced in coverage or limits, except after thirty (30) days prior written notice has been received by the Town.  If the Company proposes to suspend, void or cancel such bond or insurance, previously approved by the Town, unless the Town  expressly waives its right under this subsection (f), the Agreement may be terminated at the sole discretion of the Town .

(g)
Reimburse the Town for costs and expenses. 

At the Town s option, the Company shall pay in advance or reimburse the Town  for expenses incurred in the negotiation and any proposed transfer of this Agreement, including, without limitation, attorney’s fees, consultant’s fees, publication of notices and ordinances, and copying of documents in connection with the negotiation of this Agreement. In addition, the Company shall pay to the Town the actual administrative expenses incurred by the Town  which are directly related to actions taken by the Company under this Agreement. As such administrative expenses and costs are incurred, the Town shall bill the Company and the Company shall make payment to the Town  within thirty (30) days of receipt of such statement.

(h)
File and maintain emergency response plan; Training.

(1)
The Company shall prepare and file with the Town an emergency management plan for responding to any emergency condition. The plan shall designate responsible officials and emergency 24-hour on-call personnel and shall describe the procedures to be followed when responding to an emergency. After being notified of an emergency by the Town, the Company shall cooperate with the Town and make every effort to respond as quickly as possible with actions to minimize damage and to protect the health and safety of the public and/or property.

(2)
The Company shall ensure that company facilities which can be used to shut off service are accessible to the Town public safety forces in time of an emergency. To the extent existing facilities are not so accessible, the Company either shall immediately relocate, at its sole cost and expense, such equipment to make it accessible or shall reach agreement with the Town  on a reasonable schedule for such relocation.

(3)   The Company shall provide, at its sole expense, training to Town’s fire, law enforcement and emergency management personnel regarding the response to emergency conditions that may involve Company’s gas facilities.

(i)
Provide safe and efficient services to the Town .

(1)
During the term of this Agreement, the Company shall provide gas services to meet the reasonable demands of the Town  and the consumers located within the Town  limits without discrimination. The Company shall acquire, construct, maintain, equip, and operate all necessary company facilities to provide such services as set forth in this Section. The Company shall not curtail services to the Town or to its consumers except in compliance with a curtailment plan filed and approved by the North Carolina Public Utilities Commission.

(2)
The Company promptly shall make any extension of company facilities as may be necessary to service one or more current or potential consumers, provided that if the anticipated revenues to be derived from such extension shall not afford a reasonable return of the cost of providing and rendering service by the Company, the Company may decline to make such extension unless the consumer(s) to be served by such an extension submit(s) cash advances, minimum guarantees, service guarantees or other arrangements as will enable the Company to earn a reasonable return of its costs of providing such services.

(3)
The Company shall be entitled to charge consumers within the Town limits and the Town for services at rates and under terms approved by the North Carolina Public Utilities Commission. If the Company shall file with the North Carolina Public Utilities Commission any rate or other tariff change which involves services using company facilities subject to this Agreement, the Company shall give the Town Clerk written notice of such proposed rate or other tariff changes within five (5) days of such filing. The Town reserves all rights to participate in proceedings before the North Carolina Public Utilities Commission with respect to any rate or tariff filing by the Company.

SECTION 6.   Duties of the Town .

(a)
Maintain Town property. 

The Town shall maintain its property in a sufficient condition that does not prevent the Company from performing its duties and obligations under this Agreement.
(b)
Payment to Town of charges for company services. 

The Town shall pay all reasonable charges for services provided to the Town by the Company to the extent such charges are filed and approved by the appropriate State regulatory agency.

SECTION 7. Payment by the Company.

(a)
Franchise fee.

The Company agrees to pay an annual franchise tax equal to the amount set by the General Statutes of North Carolina and shall be payable in accordance with such statutes.  The Company shall not be obligated to the Town for any tax, license, fee, or other payment related to the rights granted by this Ordinance other than that which is levied or authorized by the General Statutes of North Carolina or provided for by this Ordinance.
(b) Favored customer (“favored nations”) provision. In the event that the Company (or any subsidiary, affiliate or other related company to the Company) pays a fee, charge, or other payment of any kind on a periodic basis (i.e., monthly, quarterly, annually) to any municipality in the State of North Carolina for the right to transact a local utility business in that municipality for a term comparable to the term of this Agreement, which is higher or in addition to any fees or charges set forth in this Ordinance, or grants or conveys any right, privilege, term or agreement of greater benefit to any other municipality than that provided the Town by this Ordinance, the Company shall notify the Town  in writing of the details of such other arrangement within sixty (60) days of its effective date. Upon receipt by the Town of such notice from the Company, this Agreement with the Company may be revoked immediately upon notice from the Town. As a condition for a new agreement with the Company, the Town may require payment of a similar fee or charge as provided to the third-party.

 (c) Other fees and charges. The charges and fees set forth in this Section 7 are in addition to, and not in substitution for, any other fee or charge to be assessed or imposed by the Town on the Company under any other provision of this Ordinance.

SECTION 8. Term.

(a)
Term of Franchise Agreement. The initial term of the Agreement under this Ordinance will be ten (10) years from and after the effective date hereof, provided that neither the Company nor the Town  shall be bound by the provisions herein until the Company has filed with the Town  its written acceptance of this arrangement as provided for under Section 9(j) hereof. After the initial term, this Agreement shall be extended on a year-to-year basis unless canceled by either party upon 180 days written notice.

(b)
Termination.

(1)
If the Company shall fail to comply with any provision of this Agreement, the Town may serve on the Company a written order to so comply within sixty (60) days from the date of the order. If the Company is not in compliance after expiration of that designated time period, the Town  may, after affording the Company a reasonable opportunity to be heard, declare an immediate breach and forfeiture of this Agreement; provided, however, that if any failure to comply cannot with reasonable and appropriate efforts by the Company be corrected within the designated time period, the Town  may extend that period upon appropriate representations and assurances by the Company that corrections are being made. Such extension will not be considered or deemed a waiver by the Town of any such lack of compliance. The Town may allow continuation of this Agreement for as long as the Town deems appropriate, despite a breach or forfeiture as described herein, in order to ensure continuation of service to consumers; such continuation of the arrangement will not be deemed a waiver of the Town s claim of a breach or forfeiture.

(2)
Nothing in this Agreement shall limit or restrict any legal rights that the Town may possess arising from any alleged violation of this Agreement.

SECTION 9. General Conditions.
(a)
Indemnification and hold harmless. The Company agrees to protect, hold harmless, and

indemnify the Town  (including its officers, agents, contractors, and employees) from and against all claims, losses, damages, causes of action, suits and liability of every kind, which may occur to, or be suffered by, any person or persons, corporation, or property by reason of any act or failure to act on the part of the Company. In case suit or action is brought against the Town for damages arising out of or by reason of the above-mentioned causes, the Company shall, upon notice to it of the commencement of said action against the Town, defend the same at its sole cost and expense, and hold harmless and indemnify the Town from any attorney’s fees and costs of litigation incurred by the Town in connection with the litigation. In case judgment shall be rendered in such a suit or action against the Town, the Company shall fully satisfy the judgment within sixty (60) days after the suit or action shall have been finally determined, if determined adversely to the Town. If the Company shall fail to satisfy the judgment within the designated time period set forth herein, this Agreement shall be deemed in breach and can be terminated by the Town  under Section 8 hereof.

(b)
No waiver. Neither the Town nor the Company shall be excused from complying with any of the terms and conditions of this Agreement by any failure of the other (including its affiliates, employers, or agents) to insist upon or seek compliance with any such term or condition.

(c)
No third-party rights. It is the express intent of the Town and the Company that neither this Agreement nor any of its provisions shall create any rights in third parties.

(d)
Dispute resolution. In the event that there is any dispute between the Town and the Company arising by reason of this Agreement, the Town’s general dispute resolution provisions shall be applicable.

(e)
Assignment, lease/sublease, and transfer.

(1)
This Agreement may not be assigned or transferred without the express written approval of the Town, with such approval not unreasonably withheld, except that the Company may freely assign the arrangement in whole or in part to a parent, subsidiary or affiliated entity or as part of any internal corporate financing, reorganization, or refinancing. Any proposed assignment which requires Town approval shall be submitted to the Town together with written confirmation of the assignee’s written acceptance of all terms and conditions of the Agreement and promise of compliance. The Town shall have 120 days in which to approve in writing such a proposed assignment before the proposed effective date of the assignment. In the event of transfer or assignment in whole or in part to secure indebtedness, consent by the Town shall not be required unless and until the secured party elects to realize upon collateral. The Company shall promptly file with the Town any such assignment or transfer which does not require prior Town approval within (30) days of its effective date.

(2)
The Company shall not lease or sublease any portion of its company facilities in the Town limits without the express consent of the Town.

(f)
Company as independent contractor. 

When performing under this Agreement, the Company’s status shall be that of an independent contractor and not an agent, servant, employee or representative of the Town  in the performance of work pursuant to this agreement. No term or provision of this Agreement, or act of the Company, its employees, contractors, or subcontractors, shall be construed as changing that status.

(g)
Modification of the Agreement. The Town  and the Company hereby reserve the right to alter, amend or modify the terms and conditions of this Agreement upon written agreement of both parties to such alteration, amendment or modification, and acceptance of such by the [Town  Council or Board], if required.

(h)
Notice.

(1)
All notices, including communications and statements which are required or permitted under the terms of this Agreement, shall be in writing and evidenced by receipt. service of a notice may be accomplished by facsimile, personal service, registered or certified mail (postage prepaid), or reputable daytime or overnight courier service.

(2)
Notices shall be sent to the parties at the following addresses:

Town :

Tele:

Fax:

Company:

Tele:

Fax:

(3)
The Town or the Company may designate a new address for itself for purpose of notice hereunder by written notice to the other duly given as provided herein.

(i)
Approval by Town. The Agreement as set forth herein shall be passed and approved by the [Town  Council or Board of Commissioners] before acceptance by the Company.

(j)
Acceptance by the Company. Within thirty (30) days after approval and passage of this Ordinance by the Town, the Company shall file with the Town Clerk an unconditional written acceptance thereof. Failure of the Company to so accept this Agreement within said period of time shall be deemed a rejection of the franchise arrangement by the Company, and the rights and privileges granted herein, after the designated timed period for filing acceptance, shall absolutely cease and be forfeited and null and void as to the Company, unless the time period for acceptance is extended by order of the [Town Council or Board of Commissioners].
(k)
Effective date.

This Ordinance shall be in full force and effect from and after its passage and acceptance by the Company.  

SECTION 10. Miscellaneous.

(a)
The headings of sections and subsections of this Ordinance are for convenience of reference only and are not intended to restrict, affect, or be of any weight in the interpretation or construction of the provisions of such sections or subsections.

(b)
This Ordinance contains the entire agreement of the parties; and no other agreement (oral, written, or otherwise) regarding the subject matter of the Agreement shall be deemed to exist or to bind the parties hereto. The Agreement may not be changed, modified, discharged, or extended, except by written amendment, duly executed by the parties.

(c)
If any term, condition, or provision of this Ordinance, to any extent, be held to be invalid, illegal or unenforceable (referred to herein as an “impaired provision”), the remaining terms, conditions and provisions shall remain valid in all other respects and continue to be effective. With respect to the impaired provision, the Town and the Company shall enter into good faith negotiations and proceed with due diligence to draft a term, condition or provision that will achieve the original intent of the parties hereunder. In the event of a subsequent change in applicable law so that the impaired provision is no longer impaired, and the impaired provision has not been renegotiated by mutual agreement of the Town and the Company, upon reasonable notice by the Town the impaired provision shall thereupon return to full force and effect without further action by the Town  and shall thereafter be binding on the Company and the Town .

(d)
Governing law: An agreement negotiated pursuant to this Ordinance shall, in all respects, be construed and interpreted in accordance with the laws of the State of North Carolina.

ADOPTED this _____ day of _________________, 2005.


                                                                                     TOWN  OF _______________


                                                                                      __________________________


                                                                                      Mayor
Attest:

_______________________

Town  Clerk

Approved as to Form:

_______________________

Town  Attorney

UNCONDITIONAL ACCEPTANCE:

The undersigned, Eastern North Carolina Natural Gas Company, subsidiary of Piedmont Natural Gas, hereby accepts all the rights and privileges set forth under the agreement based on this Ordinance, subject to all terms, conditions, and obligations contained therein.

        This the ____ day of _____________, 2005.

                                                                              EASTERN NORTH CAROLINA


                                                                          GAS COMPANY


                                                                          BY:________________________

ATTEST:                                                                    _____President

_________________________                                                           
Secretary
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