Draft  Nags Head Board Meeting Minutes

July 5, 2006


DRAFT  TOWN OF NAGS HEAD

BOARD OF COMMISSIONERS

REGULAR SESSION

July 5, 2006
The Town of Nags Head Board of Commissioners met in the Board Room at the Nags Head Municipal Complex at 9:00 a.m. on Wednesday, July 5, 2006.  

COMRS PRESENT:
Mayor Renée Cahoon; Mayor Pro Tem Anna Sadler; Comr. Bob Oakes; 



and Comr. Doug Remaley
COMRS ABSENT:
Comr. Wayne Gray
OTHERS PRESENT:
Town Manager Seth Lawless; Town Attorney Ike McRee; Public Safety Director Charlie Cameron; Traci Davis; Butch Osborne; Dave Clark; Kim Kenny; Bruce Bortz; Andy Garman; Kelly Wyatt; Kevin Zorc; Roberta Thuman; Barbara Minter; Shane Hite; Justin Boulifant; Dabni Gray; Torsten Peterson; Yogi Harper; Roc Sansotta; Janet Foote; Mark Kasten; Ben Cahoon; John DeLucia; Pete Kaufmann; Eddie Valdivieso; Lee Leidy; John Good; Elizabeth Good; Frank Ditri; Annette Ratzenberger; Jack Bagby; M. L. White; Peter Floyd; Ann Stewart; Dave Masters; George Moore; M and J Shannon; Martha Gail Conner; Robert Harvey; Steve Deal; Tommy Twiddy; Mike Casey; Harry Nash; Margaret Cooley; Rick and Jeanne Truman; Marsha Tumblison; Hugh and Zelda Parnell; Shirley Kahan; and Town Clerk Carolyn Morris

CALL TO ORDER

Mayor Cahoon called the meeting to order at 9:00 a.m.  A moment of silent meditation was followed by the pledge of allegiance.  

MAYOR CAHOON - THANK YOU TO TOWN STAFF

Mayor Cahoon thanked Public Safety and Public Works staff for their work before and during yesterday’s Fourth of July fireworks display. 

AUDIENCE RESPONSE - TORSTEN PETERSON
Torsten Peterson, Hopewell, VA; spoke concerning agenda item on sandbags in Nags Head; he has  properties at Goosewing, Seagull and Northbank subdivisions; the erosion rate of eight feet per year in S. Nags Head is a major concern; sandbags and beach nourishment are the only things that are going to keep Nags Head from being washed away; sandbags are not natural on the beach but neither are houses; people are supposed to enjoy the beach and he wonders what future generations will think if nothing is done now to protect the beach; sooner or later technology will be developed to prevent future erosion.

AUDIENCE RESPONSE - YOGI HARPER

Yogi Harper, S. Nags Head resident; spoke concerning agenda item on sandbags in Nags Head; he feels beach nourishment is needed and that the oceanfront property owners will pay for it; the sandbags are the only thing currently to prevent erosion; sandbags can be made to look better with grass, etc.; sandbags are necessary until beach nourishment comes to this area.

AUDIENCE RESPONSE - ROC SANSOTTA

Roc Sansotta, Seagull Drive property owner; spoke concerning agenda item on sandbags in Nags Head; he spoke of his first purchase on Seagull Drive years ago; erosion does not just affect oceanfront property owners but everyone; he spoke in favor of sandbags.

There being no one else present who wished to speak, Mr. McRee closed Audience Response at 9:11 a.m.

RECOGNITION OF EMPLOYEES WITH YEARS OF SERVICE
Public Works Director Dave Clark introduced Barbara Minter, Public Works - Office Assistant; Board members recognized her ten (10) years of service.

Town Manager Seth Lawless introduced Roberta Thuman, Town Manager's Office - Administrative Assistant/Public Information Officer; Board members recognized her five (5) years of service.

Fire Chief Butch Osborne introduced Shane Hite Public Safety - Fire Captain; Board members recognized his  three (3) years of service.

INTRODUCTION OF NEW EMPLOYEES

Fire Chief Butch Osborne introduced new Firefighter Justin Boulifant.   

Dep. Planning Director Bruce Bortz introduced new Zoning Administrator Dabni Gray.

Town Manager Seth Lawless introduced new Deputy Town Manager Tracie Davis.

Board members welcomed Mr. Boulifant, Ms. Gray, and Ms. Davis to Town employment.

CONSENT AGENDA

The Consent Agenda consisted of the following items:

-
Approval of Minutes

-
Consideration of amendments to Consolidated Fee Schedule 


- Addition of civil penalties for violations of certain Town Code sections


- Addition of miscellaneous fees

-
Consideration of resolution appointing Planning Department Review Officers

-
Consideration of request to allow Nags Head Police Officers to receive their service badge and to 
purchase their assigned service pistol upon retirement
MOTION:  Comr. Remaley made a motion to approve the Consent Agenda as presented.  The motion was seconded by Mayor Pro Tem Sadler which passed 4 - 0 (Comr. Gray was absent.).

COMR. GRAY NOT IN ATTENDANCE

Mayor Cahoon noted that Comr. Gray was not present as he was returning from a trip.  

CONSENT AGENDA (Continued)

The memos identifying modifications to the Consolidated Fee Schedule, as approved, read in part as follows:

"After a thorough review of the Town’s Code of Ordinances, the Police Division is recommending that the Town’s Consolidated Fee Schedule be amended to provide for civil penalties in the amount of fifty-dollars ($50.00) for violations of the below listed sections of Town Code of Ordinances:

 

'Traffic Violations
Section 42-41           Failure to obey traffic control devices 

Section 42-92           Prohibited riding coasters, roller skates, or similar devices

Section 42-92           Motorized vehicles prohibited on multi-use/pedestrian path

Section 42-132          Obstructing passage of other vehicles

Section 42-138          Prohibited parking in certain places

Section 42-139          Parking in front of driveway or fire hydrant

Section 42-140          Parking in Fire Lane

Section 42-141          Parking on certain streets

 

'Taxi Cab Violations

Section 46-38           Exceed maximum number of passengers

Section 46-39           Failure to properly mark taxi cab

Section 46-41           Failure to post rates and fares

Section 46-43           Failure to maintain daily manifest

Section 46-101          Taxi cab drivers permit required

Section 46-109          Failure to display taxi cab drivers permit

 

'Animal Violations
Section 6-2              Owner responsibility violation

Section 6-3              Dog must wear identification and rabies tags

Section 6-5              Mandatory removal of feces

 

'Beach Violations
Section 8-1              Surfing without a leash/surfing within 300 ft. of a pier

Section 8-2              Swimming prohibited (red flags posted)

Section 8-4              Personal watercraft

Section 8-62             Driving on sand dune

Section 8-82             Driving on closed beach/beach driving generally

Section 8-83             Driving on beach without a permit

 

'Noise Violation
Section 16-76           Prohibited noise

 

'Street Numbering
Section 36-46           Failure to display proper street numbers on front/rear of house

                             building, etc.

'Other
Section 26-1             Disorderly conduct/urinating in public

Section 12-102          Peddler/itinerant merchant license required

Section 12-104          Peddler/itinerant merchant-regulations generally

 

'It is further requested and recommended that section 42-163 “Civil penalty for traffic violation” be amended, specifically: Section 42-163 (b) that the words “may voluntarily” be deleted.

 

'The Police Division is making this request to the Board of Commissioners after conferring with the Town Attorney.  It should be noted that due to legal concerns, the town has not used or issued any Nags Head Police - Violation of Town Ordinances citations for a number of years.  

 

'The use of State of North Carolina General Statute citations for parking enforcement has witnessed the cost of court fees rising to a level that is presently set at $110.00 plus any applicable fines that might be added to the cost of court.

 

'The approval of the requested / recommended Consolidated Fee Schedule changes to be set at $50.00 for all of the sections listed will permit the Police Division to enforce our ordinances when necessary without subjecting our residents and visitors to what could be perceived as excessive court costs and fines.

 

'The requested amendment to section 42-163 by removing the words “may voluntarily” is self explanatory.  Presently, civil penalties for Town Code traffic violations listed in section 42-163 (b) is left solely to the discretion of the person receiving the citation to pay or not to pay the civil penalty.

'The Town Attorney has prepared, and included as an attachment, the recommended Amendments to Section 1-6, General penalty, enforcement of ordinances; for the Boards’ consideration, that supports the addition of the requested civil penalties for violations of certain Town Code Sections.  

 

'This request and recommendation had been previously approved to be an agenda item (consent agenda). This request / recommendation was not brought forward at that time due to the fact the Town’s Code of Ordinances was being revised and most of our code section numbers were and did in fact change.

'Police Division staff and the Town Attorney will answer any questions that the Board of Commissioners might have."

From Administration:

"Facility fees

These facility fees are existing fees already collected by the Town; as a housekeeping item to be added to the Fee Schedule they will be included with all fees required by the Town.

'Addition of facility fees from Town Code Sec. 10-337 Facility fee schedule.
'(1)
Police facility fee: 


Single-family/duplex, per unit; private dock 






$154.32 


Multifamily, including hotel/motel, per unit 






$155.00 


Commercial/industrial, per 1,000 square feet 





$445.66

 (2)
Fire facility fee: 


Single-family/duplex, per unit; private dock 
 





$153.23 


Multifamily, including hotel/motel, per unit 
 





$95.08 


Commercial/industrial, per 1,000 square feet 





$246.10

 (3)
Solid waste collection: 


Single-family/duplex, per unit; private dock 






$83.04 


Commercial/industrial, incl. multifamily and hotel/motel, per cy of dumpster req'd

$357.20

 (4)
Administration facility fee: 


All uses, per unit; private dock 







$382.99

 (5)
Recreation facility fee: 


New single-family/multifamily/hotel/motel construction, per dwelling unit; private dock
$286.00 

'Building permit fees

Building re-inspection






$50.00

'Proceeding work without a building permit



Fee equal to twice the permit cost

Proceeding work without required inspection


Fee equal to ½ the permit cost

'Administrative fees

Video/DVD tapes of official meetings 



$25 (addition of "DVD") same price as 






existing price for video tapes)"

The resolution appointing Planning Department Review Officers, as adopted, read in part as follows:

"WHEREAS, S.L. 1997-309 (S875) makes a number of significant changes in the procedures for recording maps and plats; AND

'WHEREAS, the main purpose of the law is to transfer the responsibility for reviewing plats to determine whether they meet recording requirements from the Register of Deeds to a Review Officer; AND

'WHEREAS, the new GS § 47-30.2 requires the Board of County Commissioners in each County, by resolution, to appoint a person to serve as Review Officer to review each plat before it is recorded and certify that it meets the statutory requirements for recording; AND

'WHEREAS, GS § 47-30.2 allows for local municipalities to request their respective County governments to be allowed to appoint local Review Officers to review local plats for compliance to GS § 47-30.2; AND

'WHEREAS, it is the desire of the Dare County, and Town of Nags Head Board of Commissioners to ensure an expeditious review of all maps and plats as required by GS § 47-30.2 before they are presented to the Register of Deeds for recording.

'NOW THEREFORE BE IT RESOLVED, The Town of Nags Head Board of Commissioners requests the Dare County Board of Commissioners to appoint Tim Wilson, Planning and Development Director; Bruce Bortz, Deputy Planning Director; Kelly Wyatt, Zoning Administrator; and Dabni Gray, Zoning Administrator, of the  Nags Head Planning and Development Department to perform all responsibilities as required for Review Officer for the Town of Nags Head under the appropriate North Carolina General Statutes.

'BE IT FURTHER RESOLVED that a copy of this Resolution designating the local Review Officers be recorded in the Dare County Register of Deeds Office and indexed in the name of the Review Officer."

The revised Handgun Policy, as approved, read in part as follows:

"I.
Purpose

This policy establishes the authority of allowing qualified and approved retired police officers, which elect to do so, to purchase their issued service handgun from the Town of Nags Head.

'II.
Policy

A.
It is the policy of the Town of Nags Head and the Department of Public Safety to recognize the long and respectable service of sworn police officers upon their retirement from public safety service.


B.
The Town of Nags Head Board of Commissioners, as the governing body for the Nags Head Police Division, award to a retiring officer of the police division the service side arm that was issued and carried by the officer.  The transfer price is set at $1.00 U.S. Currency.  

'In addition, GS 20-187.2 further provides that the retiring law enforcement officer shall receive upon request and at no charge, the badge worn or carried by such retiring member."
PUBLIC HEARINGS 

PUBLIC HEARING to consider adoption of revised Flood Insurance Rate Maps (FIRM) and a new Flood Damage Prevention Ordinance to maintain eligibility for the National Flood Insurance Program (NFIP)

Town Attorney Ike McRee introduced Planner Andy Garman who summarized the Planning Board and Planning and Development staff memo dated June 27, 2006 which read in part as follows:

"In May of 2005, the Town received draft copies of the revised Flood Insurance Rate Maps (FIRM)s for Nags Head and the preliminary Flood Insurance Study (FIS) for Dare County.  This is the result of a statewide floodplain mapping effort completed over the past several years by FEMA and the State of North Carolina.  The maps include revised Base Flood Elevations (BFE) for the County as well as new boundaries for individual Special Flood Hazard Areas (SFHA).  Subsequent to receiving these items, Dare County and Dare County municipalities underwent a 90-day appeal period which ended in August, 2005.  The appeal and protest period was the designated time frame in which Dare County, Dare County municipalities, and Dare County property owners could appeal or protest information contained on the draft maps including Special Flood Hazard Area boundaries and Base Flood Elevations.

'The Town received a letter from FEMA on March 20, 2006 indicating that all appeals and protests resulting from the 90-day appeal period have now been resolved and that the information on the revised maps and in the FIS report should now be considered final.  FEMA has established September 20, 2006 as the effective date for the Dare County FIRM panels and the FIS report.  The Town has until this date to adopt a new flood damage prevention ordinance which will adopt the FIRM maps and FIS report by reference.  The Town is required to do this in order to maintain its status as an active participant in the National Flood Insurance Program (NFIP).  

'To assist with revising the Town’s flood damage prevention ordinance, the State of North Carolina provided a “Model Flood Damage Prevention Ordinance for Coastal Communities”.  The model ordinance is similar to the Town’s current ordinance however modifications have been made to adopt the revised FIRM maps and FIS and also to comply with the North Carolina Flood Act of 2000.  A memo is attached from the NC Department of Crime Control and Public Safety, Division of Emergency Management which provides an overview of the major changes included in the 2005 model ordinance.  

'Staff has revised our current ordinance to include changes in the model ordinance.  In some instances, the Town has opted to adopt higher regulatory standards than the minimum standards required in the model.  The model provides communities with options to adopt higher regulatory standards.  These higher standards, as well as any deviations from the model, are highlighted in the attached revised flood damage prevention ordinance.  Optional higher standards were selected because they are consistent with higher regulatory standards that are included in the Town’s current flood damage prevention ordinance.  The only changes proposed in the revised ordinance are changes necessary to meet minimum NFIP requirements.  

'At the request of the Board of Commissioners, the proposed effective date of both the ordinance and the maps will be September 20, 2006.  Staff will provide an overview of the revised flood damage prevention ordinance and the FIRMs at the July 5th meeting.  

''Planning Board Recommendation

At their June 20th meeting, the Planning Board voted unanimously to recommend approval of this ordinance and adoption of the revised Flood Insurance Rate Maps for Nags Head."

Notice of the Public Hearing was published in the Coastland Times on Thursday, June 22, 2006 and on Thursday, June 29, 2006 as required by law.


Town Attorney Ike McRee announced the flood damage ordinance/flood map Public Hearing open at 9:47 a.m.

Janet Foote, Pelican Park property owner; questioned if Staff had an assessment of all Town property that would provide information on what homes have changed from the AE zone to the VE zone.  Mr. Garman noted that this information could be posted, at the direction of the Board, on the Town's web site.

Yogi Harper, S. Nags Head resident; there needs to be a way to change market values quickly as cost of buildings, etc. go up so fast that things need to be reappraised if the situation requires it. 

There being no one else present who wished to speak, Mr. McRee announced the Public Hearing closed at 9:49 a.m.

Mayor Cahoon explained that the new flood maps would take effect in September 2006; she stated that she wants to make sure people are aware of the changes and to provide an opportunity for the public to ask questions as necessary.  She pointed out that the biggest change is that everything east of NC 12 went from the AE zone to the more restrictive VE zone.

PUBLIC HEARING to consider a zoning text amendment to Town Code Section 48-407(c)(25) Commercial/Residential Mixed Development regarding the requirement for a paved fire lane
Town Attorney Ike McRee introduced Planner Andy Garman who summarized the Planning and Development staff memo dated June 27, 2006 which read in part as follows:

"Mark Kasten has applied for a zoning text amendment to modify an applicable condition related to commercial/residential mixed development.  Currently, a 12-foot wide paved fire lane is required to be provided to the rear or side of each establishment, separate from customer, pedestrian and vehicular traffic flow.  Mr. Kasten is requesting that the ordinance be changed to allow the Public Safety Department to approve an alternate life safety plan in lieu of this requirement.  Typically, this would involve sprinkler protecting all principal structures.   

'Similar changes have been approved recently for hotels.  This requirement is strictly for the benefit of public safety and the Town’s Public Safety Department has commented favorably on this amendment.  

'Land Use Plan Consistency Review

Staff recommends approval of this ordinance and finds that the proposed amendment is not inconsistent or in conflict with the provisions of the Town of Nags Head Land and Water Use Plan 2000.

'Planning Board Recommendation

At their May 16, 2006 meeting, the Planning Board voted unanimously to recommend approval of this zoning text amendment."
Notice of the Public Hearing was published in the Coastland Times on Thursday, June 22, 2006 and on Thursday, June 29, 2006 as required by law.

Town Attorney Ike McRee announced the Public Hearing open at 9:51 a.m.

There being no one present who wished to speak, Mr. McRee announced the Public Hearing closed at 9:51 a.m.

MOTION:  Comr. Remaley made a motion to adopt the ordinance concerning a paved fire lane as presented.  The motion was seconded by Comr. Oakes which passed 4 - 0 (Comr. Gray was absent.).

A copy of the ordinance concerning a paved fire lane, as adopted, is attached to and made a part of these minutes as shown in Addendum "A".

REPORTS AND RECOMMENDATIONS FROM THE PLANNING BOARD AND THE PLANNING AND DEVELOPMENT DIRECTOR

Review of site plan amendment for Sonic Drive-Thru located at 5211 S. Croatan Hwy.

Zoning Administrator Kelly Wyatt summarized the Planning Board and Planning and Development staff memo dated July 5, 2006 which read in part as follows:

"Albemarle & Associates, Ltd representing Sonic Drive-Thru has submitted the attached site plan amendment for a proposed re-grading of the southwest portion of the property and into the NC DOT right-of-way.  The existing vegetation will be removed and replaced once the grading has been completed.   The proposed area of disturbance is approximately 1,884 sq. ft., excess sand as a result of this grading shall remain within the Village at Nags Head and those areas must be identified.  

'The following portion of this memorandum explains staff's findings concerning compliance with the zoning ordinance as well as the Master Plan for the Village at Nags Head.

'48-821 Territorial Application – Staff Finding: Proposal does not comply.  

This section states that the Village at Nags Head Master Plan shall apply as regulation within the district for which it is intended.  Staff has reviewed the application and finds that the proposal is not consistent with the Master Plan as it was adopted in July of 1986.  The following are pertinent excerpts from the Village at Nags Head Master Plan:

'Utility Plan – Grading and Dune Removal 

· No sand will be removed from the village at Nags Head project site.

· It is the intent to maintain the general character of the site with many dunes and natural areas.

'Pertinent Land Use Plan Policies within Chapter 16 – Visual and Aesthetic Resources

· The Town Values the preservation of existing vegetation and trees and shall vigorously enforce all existing applicable regulations and laws.

· The Town views the preservation of dunes and topography as an important component in the Nags Head image and shall strictly enforce the existing applicable rules and regulations and seek additional measures as needed to preserve as much of natural vegetation as possible.

'Additionally in April 2003 the Town in participation with NCDOT conducted new plantings and landscaping in the Highway 158 corridor in the northern portion of town and in the Village of Nags Head, including the right-of-way upon which the subject property fronts.  These new plantings were to augment and compliment existing naturally occurring vegetation and to provide plantings in areas where none or little existed.  Part of this proposed project would remove existing topography and vegetation located in the NCDOT right-of-way.  Approval of this action and site plan amendment request would be considered at odds with, and counterproductive to, the planting and landscaping beautification efforts that were previously undertaken jointly by the town and NCDOT. 

'Planning Board Recommendation:

On June 20, 2006 the members of the Planning Board reviewed the attached site plan amendment application. They voted unanimously to allow the clearing and removing of vines and other intrusive vegetation on site as approved by the Planning Department.  

'Staff recommendation:

Staff recommends that the attached site plan amendment application be recommended for denial due to the inconsistencies with The Village at Nags Head Master Plan and the current Land Use Plan Policies, specifically those pertaining to the desire to preserve the character, natural area, topography and vegetation.  Staff finds that the attached application does not comply with the minimal zoning standards for the proposed use.

'If the Board of Commissioners does decide to approve this application, Planning Staff asks that included in the approval action be the following requirements: 

1. Provide staff with a copy of the NCDOT Encroachment Agreement.

2. Replacement plantings shall meet the mature planting height of at least 5 ft.

3. Any sand removed during the proposed re-grading must remain within the Village at Nags Head and those areas where sand is to be placed must be identified.

'The Board of Commissioners are required to make the following affirmative findings of fact for this and all conditional use applications:

1. The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 

2. The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.

3. The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town."

Ms. Wyatt clarified the Planning Board recommendation and agreed with Mayor Cahoon that the Planning Board’s motion on this agenda item requested that the Village at Nags Head Homeowner's Association be involved also.

In response to Mayor Pro Tem Sadler, Albemarle Engineering engineer John DeLucia stated that his clients would like to do more than just clear the vines to allow for more visibility.

Mayor Cahoon stated that the Village Homeowners Association endorses the Planning Board recommendation concerning clearing out the vines.

Mayor Pro Tem Sadler said that she feels common sense should be used; the value is to maintain the dunes throughout the Village.

Mayor Cahoon stated that she supports the Planning Board recommendation but does not support removing/shaving the dune.


Comr. Remaley agreed that the areas need to be cleaned up.

MOTION:  Comr. Oakes made a motion to support the Planning Board recommendation that the front of the Sonic site can be cleaned (trash/debris/vines removed) but the dune cannot be removed or shaved.   The motion was seconded by Comr. Remaley which passed 4 - 0 (Comr. Gray was absent.).  

Review of site plan amendment for Prudential Resort Realty located at 5219 S. Croatan Hwy.  
Zoning Administrator Kelly Wyatt summarized the Planning Board and Planning and Development staff memo dated July 5, 2006 which read in part as follows:

"Albemarle & Associates, Ltd representing Prudential Resort Realty has submitted the attached site plan amendment for a proposed re-grading of the northwest portion of the property and into the NC DOT right-of-way.  The existing vegetation will be removed and replaced once the grading has been completed.   The area of disturbance is approximately 1,570 sq. ft.  

'The following portion of this memorandum explains staffs findings concerning compliance with the zoning ordinance as well as the Master Plan for Village at Nags Head.

'48-821 Territorial Application – Staff Finding: Proposal does not comply.  

This section states that the Village at Nags Head Master Plan shall apply as regulation within the district for which it is intended.  Staff has reviewed the application and finds that the proposal is not consistent with the Master Plan as it was adopted in July of 1986.  The following are pertinent excerpts from the Village at Nags Head Master Plan:

'Utility Plan – Grading and Dune Removal 

· No sand will be removed from the Village at Nags Head project site.

· It is the intent to maintain the general character of the site with many dunes and natural areas.

'Pertinent Land Use Plan Policies within Chapter 16 – Visual and Aesthetic Resources.

· The Town Values the preservation of existing vegetation and trees and shall vigorously enforce all existing applicable regulations and laws.

· The Town views the preservation of dunes and topography as an important component in the Nags Head image and shall strictly enforce the existing applicable rules and regulations and seek additional measures as needed to preserve as much of natural vegetation as possible.

'Additionally in April 2003 the Town in participation with NCDOT conducted new plantings and landscaping in the Highway 158 corridor in the northern portion of town and in the Village of Nags Head, including the right-of-way upon which the subject property fronts.  These new plantings were to augment and compliment existing naturally occurring vegetation and to provide plantings in areas where none or little existed.  Part of this proposed project would remove existing topography and vegetation located in the NCDOT right-of-way.  Approval of this action and site plan amendment request would be considered at odds with, and counterproductive to, the planting and landscaping beautification efforts that were previously undertaken jointly by the town and NCDOT. 

'Planning Board Recommendation:

On June 20, 2006 the members of the Planning Board reviewed the attached site plan amendment application. They voted unanimously to allow the clearing and removing of vines and other intrusive vegetation on site as approved by the Planning Department.  

'Staff recommendation:

Staff recommends that the attached site plan amendment application be recommended for denial due to the inconsistencies with The Village at Nags Head Master Plan and the current Land Use Plan Policies, specifically those pertaining to the desire to preserve the character, natural area, topography and vegetation.  Staff finds that the attached application does not comply with the minimal zoning standards for the proposed use.

'If the Board of Commissioners does decide to approve this application, Planning Staff asks that included in the approval action be the following requirements: 

1. Provide staff with a copy of the NCDOT Encroachment Agreement.

2. Replacement plantings shall meet the mature planting height of at least 5 ft.

3. Any sand removed during the proposed re-grading must remain within the Village at Nags Head and those areas where sand is to be placed must be identified.

'The Board of Commissioners is required to make the following affirmative findings of fact for this and all conditional use applications:

-
The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 

-
The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.
-
The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town."
MOTION:  Comr. Oakes made a motion to support the Planning Board recommendation that the front of the Prudential site can be cleaned (trash/debris/vines removed) but the dune cannot be removed or shaved.   The motion was seconded by Comr. Remaley which passed 4 - 0 (Comr. Gray was absent.).  

Review of site plan/conditional use application by Cahoon & Kasten Architects for a commercial/residential mixed development consisting of a first floor office use and 4 residential units on the second floor at 4301 S. Croatan Hwy
Mayor Cahoon noted that she has no connection with Cahoon & Kasten Architects.

Town Attorney Ike McRee explained the procedure for conditional use application review.

Ben Cahoon, Mark Kasten, and Planner Andy Garman were sworn in by the Town Clerk.

Planner Andy Garman summarized the Planning Board and Planning and Development staff memo dated July 5, 2006 which read in part as follows:

"Cahoon & Kasten, Architects has submitted the attached conditional use/site plan application for the construction of a commercial/residential mixed development.  The subject property is a .57 acre site located on the east side of S. Croatan Hwy, just south of St. Andrews by the Sea.  Due to a text amendment, commercial/residential mixed development is permitted with a conditional use permit in the C-2 General Commercial Zoning District.  The development conditions for the proposed use are set forth in section 48-407 c.25 and are attached for reference.  In addition to these development conditions, the site must comply with the commercial vegetation preservation ordinance of Section 48-371 (g) and the commercial architectural standards of Section 48-371(c)(1).
'The remainder of this memorandum states and explains staff’s findings concerning compliance with each of these zoning ordinance sections.

'48-407 c. 25- subsection a. through n.- Staff finding: the site plan partially complies.

Staff has reviewed the application and finds that the site plan does comply with these regulations EXCEPT for the fire lane requirement of subsection c. The applicant, Mr. Kasten, has requested a text amendment to modify this provision to allow the Public Safety Department to approve an alternate life safety plan in lieu of this requirement.  This request received a favorable recommendation from the Planning Board at its May 10, 2006 meeting and was subsequently placed on and approved at the Board of Commissioners June 7, 2006 Consent Agenda.  This request will be heard during the Commissioners July 5, 2006 meeting.  If this text amendment is adopted the proposal will comply with Section 48-407 in its entirety. 
'Staff finds that the proposal is compliant with Sections 48-371 (g) - Vegetation Preservation and Landscaping and 48-371 c.1.- Commercial Design Standards.

'Planning Board Recommendation:

On June 20, 2006 the members of the Planning Board reviewed the attached site plan/conditional use application. They voted unanimously to recommend approval of the site plan/conditional use application contingent upon approval of proposed text amendment and alternate life safety plan approved by Public Safety.

'Staff recommendation:
Staff recommends that the attached site plan/conditional use application be recommended for approval only if the proposed text amendment as described above is adopted at Board of Commissioners at the July 5, 2006 meeting and an alternate life safety plan is approved by Public Safety.  Staff finds that, with the pending text amendment approval, the attached application complies with the minimal zoning standards.

'The Board of Commissioners are required to make the following affirmative findings of fact for this and all conditional use applications:

4. The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 

5. The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.
6. The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town."

Applicant Ben Cahoon explained that the site plan lapsed which is why they were before the Board.

There being no one else present who wished to present evidence, Town Attorney Ike McRee stated that the evidentiary portion of the presentation was closed.

MOTION:  Comr. Remaley made a motion to make the following findings of fact:

-
The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 
-
The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.

-
The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town.
and to approve the site plan as presented.  The motion was seconded by Comr. Oakes which passed 4 - 0 (Comr. Gray was absent.).

Review of site plan/conditional use application by North Avon Condo Group, LLC for a commercial/residential mixed development consisting of a first floor office use and 4 residential units on the second floor at 100 W. Gray Eagle Street
Town Attorney Ike McRee explained the procedure for conditional use application review.

Ben Cahoon, Eddie Valdivieso, Pete Kauffman, and Zoning Administrator Kelly Wyatt were sworn in by the Town Clerk.

Zoning Administrator Kelly Wyatt summarized the Planning Board and Planning and Development memo  dated July 5, 2006 which read in part as follows:

"North Avon Condo Group, LLC, owner and developer has submitted the attached conditional use/site plan application for the construction of a commercial/residential mixed development.  The subject property is a 1.5 acre site located on the north side of W. Gray Eagle St.  W. Gray Eagle St. is presently unimproved.  The applicant is proposing to construct street improvements as shown on the site plan.  This site already fronts Hwy 158 and it is at the discretion of the Board of Commissioners whether or not to improve W. Gray Eagle St.  Approval of this project is therefore dependent on the Board of Commissioners authorizing the improvement of W. Gray Eagle St.  Due to a text amendment, commercial/residential mixed development is permitted with a conditional use permit in the C-2 General Commercial Zoning District.  The development conditions for the proposed use are set forth in section 48-407 c.25 and are attached for reference.  In addition to these development conditions, the site must comply with the commercial vegetation preservation ordinance of Section 48-371 (g) and the commercial architectural standards of Section 48-371(c)(1).
'The remainder of this memorandum states and explains staff’s findings concerning compliance with each of these zoning ordinance sections.

'Staff finds that the proposal is compliant with Section 48-407 c. 25- subsection a. through n, Section 48-371 (g)- Vegetation Preservation and Landscaping and Section 48-371 c.1.- Commercial Design Standards.

'Planning Board Recommendation:

On June 20, 2006 the members of the Planning Board reviewed the attached site plan/conditional use application. They voted 4 to 1 to recommend approval of the site plan/conditional use application contingent upon the Board of Commissioners authorizing the improvement of W. Gray Eagle Street as noted in this report.  
'Staff recommendation:

Staff recommends that the attached site plan/conditional use application be recommended for approval contingent upon the Board of Commissioners authorizing the improvement of W. Gray Eagle Street as noted in this report.  Staff finds that the attached application complies with the minimal zoning standards for the proposed use.

'The Board of Commissioners are required to make the following affirmative findings of fact for this and all conditional use applications:
'The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 

'The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.

'The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town."

Ms. Wyatt pointed out that the property directly to the south is in the conservation classification which  may affect future development.  
Mayor Cahoon questioned why there is no right in/right out only entrance. 

Bruce Bortz was sworn in by the Town Clerk; he explained that this site would not normally dictate a right in/right out only; in addition, the Town engineer did not make that recommendation.  

Pete Kauffman represented the developer, North Avon Condo Group; he stated that he would be glad to answer any questions from the Board; in response to Mayor Cahoon's question concerning the right in/right out only; he did not think the developer would have an objection; he stated later in the meeting that the developer would be happy to cooperate with the Town with a right turn in/right turn out only entrance.

MOTION:  Mayor Pro Tem Sadler made a motion to make the following findings of fact:

-
The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision Ordinance and other applicable ordinances. 

-
The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.

-
The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town.
and to approve the site plan as presented.  The motion was seconded by Comr. Oakes which passed 4 - 0 (Comr. Gray was absent.).  

Consideration of ordinance amending Chapter 32 Storm Reconstruction with addition of Sec. 32-5 Temporary mobile office units
Dep. Planning Director Bruce Bortz summarized the Planning Board and Planning and Development staff memo dated June 27, 2006 which read in part as follows:

"Please find attached an amendment to the Town Code of Ordinances Chapter 32, Storm Reconstruction which would allow Temporary Mobile Office Units to be brought into Town following a declared disaster. The proposed amendment would allow the use of self contained mobile office units to conduct business related to restoring critical services necessary the construction and reconstruction of storm damaged structures and infrastructure. These mobile office units are completely self contained with telecommunication, electrical service and all other office amenities which would allow for administrative and support services necessary for recovery. An example would be an insurance company whose permanent office has been damaged by a hurricane, these units would allow for their staff to continue to work in assisting property owners in processing claims."

Comr. Oakes questioned the origin of the proposed ordinance; Mr. Bortz explained that an insurance agent approached the Town with a request for a temporary office after an emergency situation.

MOTION:  Comr. Oakes made a motion to adopt the ordinance concerning temporary mobile office units  as presented.  The motion was seconded by Mayor Pro Tem Sadler which passed 4 - 0 (Comr. Gray was absent.).

The ordinance concerning mobile office units, as adopted, is attached to and made a part of these minutes as shown in Addendum "B".

Discussion of and request for Public Hearing to amend the Land and Water Use Plan to prohibit the use of sand bags
Dep. Planning Director Bruce Bortz summarized the Planning Board and Planning and Development staff memo dated June 27, 2006 which read in part as follows:

"At the May 3rd Board of Commissioners meeting Mayor Cahoon requested staff to prepare a proposal for consideration this summer by the Board that would prohibit the use of sandbags along the oceanfront. CAMA regulations allow owners of threatened structures to use sandbags as a temporary erosion control measure. The size and length as well as the length and time sandbags are allowed on the beach are also regulated by CAMA regulations. Permits for sandbags are issued from the Division of Coastal Management field office in Elizabeth City. As part of the permitting process CAMA will verify that the proposed development is in accordance with the locally adopted Land Use Plan. If the proposed development is inconsistent with the Land Use Plan the permit will be denied.

'The Town’s 2000 Land and Water Use Plan contains a policy statement that supports the use of sandbags. The attached amendment would delete that policy and replace it with a policy which would prohibit the use of sandbags.

'While sandbags may provide temporary and limited benefits in protecting the properties upon which they are installed, they frequently have the detrimental effect of accelerating and worsening shoreline erosion on unprotected adjacent properties. Evidence of the negative impacts associated with sandbag use is plainly visible and perhaps best exemplified in the Surfside Drive and Seagull Drive oceanfront properties in South Nags Head. In these areas, the damage and destruction of both private property and public improvements, including but not limited to the loss of public streets, water distribution lines, and public beach accesses, has occurred.
'If the Board following discussion on July 5th directs staff to continue this amendment process, a public hearing would be necessary at the August mid-month meeting (August 16, 2006) in order to have the request before the Coastal Resources Commission for consideration for adoption at their September 21-22. Historically, mid November has been the earliest date sandbags can be placed on the beach."

Mayor Cahoon stated that Comr. Gray, who was not in attendance, indicated that he would like to see this proposed amendment move forward with the scheduling of a Public Hearing.

Mayor Pro Tem Sadler said that she is not 100% against sandbags; she feels that the Town's local emergency beach nourishment project is a real possibility and asked Board members to consider allowing sandbags until beach nourishment. 

Comr. Oakes said that he does not feel there is any harm in moving forward with a Public Hearing on this issue; he feels the tricky part is what to do with the existing sandbags.

Comr. Remaley said that he is okay with people trying to save their properties with the use of sandbags.

Mayor Cahoon is concerned about the erosion at adjoining properties caused by sandbags.  She said that she would welcome a discussion at a Public Hearing and then make a determination.

MOTION:   Comr. Oakes made a motion to schedule a Public Hearing to amend the Land and Water Use Plan to prohibit the use of sandbags for the August 16, 2006 mid-month meeting.  The motion was seconded by Comr. Remaley which passed 4 - 0 (Comr. Gray was absent.). 

























OLD BUSINESS/ITEMS TABLED FROM PREVIOUS MEETINGS

Update on beach nourishment 

Report on Dare County Shoreline Protection Commission meeting

Town Manager Seth Lawless reported on last week's Dare County Shoreline Protection Commission meeting; of the eight (8) members, seven (7) were present; Comr. Gray presented two (2) agenda items: 

1)
Participation by Dare County with Nags Head and Kill Devil Hills in the contract for Marlowe & Co for Dare County federal project lobbyist; the motion was passed for Dare County to participate by a vote of 6 - 1 with the Southern Shores Mayor casting the NO vote. 

2)
Participation by Dare County in a Nags Head Emergency Beach Nourishment Project; the motion passed to recommend that Dare County participate in 25% or no more than eight (8) million dollars in the project - whichever is less - to be presented at the County's July 17, 2006 meeting.  The motion was passed by a vote of 6 - 1 with the Southern Shores Mayor casting the NO vote.  

Town Manager Seth Lawless explained that the funds from Dare County would come from the County's beach nourishment fund - from sales tax and occupancy tax line items - not from the County's General Fund. 

Consideration of renewal of lobbyist contract

MOTION:  Mayor Pro Tem Sadler made a motion to approve the federal project lobbyist contract with Marlowe & Co subject to approval of participation by Dare County at their July 17, 2006 meeting.  The motion was seconded by Mayor Cahoon which passed 4 - 0 (Comr. Gray was absent.).

It was suggested that the Marlowe contract be returned for Board consideration after the Dare County meeting on July 17, 2006.  It was also noted that Kill Devil Hills approved the Marlowe contract contingent on approval by Nags Head.  

Town Manager Seth Lawless confirmed with the Board that with Dare County participation, the percentages paid by Nags Head and Kill Devil Hills would be dropped accordingly. 

Consideration of storm debris contracts - from June 7, 2006 Board meeting

- Consideration of Nags Head/Omni-Pinnacle contract

- Consideration of Interlocal agreement with Dare County

Public Works Director Dave Clark summarized the agenda summary sheet which read in part as follows:

"At the June 7, 2006 Board of Commissioners meeting the MOU for post-storm debris cleanup and infrastructure repair with local firm, Coastal Contractors, was approved.  

'At the July 5, 2006 Board meeting contracts with Omni-Pinnacle and with Dare County via an Interlocal Agreement will be considered.  Both proposals are attached.  

'A comparison of the responses the Town received for storm debris cleanup is also attached."

Mayor Cahoon pointed out that the name of the Dare County Board Chair needs to be corrected on the signature page of the Dare County/Crowder-Gulf Professional Services Agreement.

MOTION:  Comr. Oakes made a motion to enter into the Hurricane/Disaster Debris Removal Interlocal Agreement with Dare County and the Memorandum of Understanding (MOU) with Omni Pinnacle, LLC for storm debris removal as presented.  The motion was seconded by Comr. Remaley which passed 4 - 0 (Comr. Gray was absent.).

Copies of the Interlocal Agreement with Dare County and the MOU with Omni Pinnacle are on file in the Town Clerk's Office.

NEW BUSINESS

Presentation by Lee Leidy, Coastal Land Trust - Time Specific 11:30 a.m.

Lee Leidy, Coastal Land Trust, presented a DVD program entitled "Saving The Land You Love" highlighting the Coastal Land Trust organization and its purpose.  She explained that land trust organizations do land conservation on a more local level.  In North Carolina there are 23 coastal land trusts.  Some notes from the video include:

-
Protecting undeveloped land via agreements 

-
Creating cooperative projects to conserve the land

-
The Ocracoke Lighthouse is an area within a coastal land trust

-
Ms. Leidy would like to garner more membership from this area

On behalf of the Board, Mayor Cahoon thanked Ms. Leidy for her presentation.  Contact information for Ms. Leidy is 701 W. Ocean Acres Drive in Kill Devil Hills; phone number is 449-8289; email address is  lee@coastallandtrust.org. 

ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN ATTORNEY

Town Attorney Ike McRee had nothing new to report. 

ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN MANAGER 

Town Manager Seth Lawless - Consideration of RPC Contract amendments

The memo from Public Works Director Dave Clark dated June 26, 2006 was presented to the Board and read in part as follows:

"In October 2005, R. P. C. Contracting, Inc. was awarded a contract for the site work (grading, paving, stormwater facilities) at the Harvey Sound Access site, and for overlaying (paving) several Town streets.  This second portion (Task 2) of the contract covered the Town’s annual Powell Bill street work.  The original contract completion date for Task 2 (the street overlaying portion) was April 30th, 2006.  In addition, in March 2006, RPC was awarded an additional contract for the resurfacing of the Albatross Street Beach Access.  Liquidated damages in the amount of $100.00 were to begin on May 1st for both contracts.  Due to weather delays encountered with other projects the contractor had previously committed to complete, the Town’s street work and access paving was not finished on April 30th, 2006, as required in the contract.  All work was completed prior to Memorial Day.  In order to allow time to complete any “punch list” cleanup items that might be required, contract amendments have been prepared to extend the required completion dates from April 30th, to June 16th, 2006.
'Due to the limited number of paving contractors who regularly bid on Town projects (two, to be exact) and the weather delays experienced on other projects previously committed to by RPC, the Public Works Director recommends approval of the Contract Amendment instead of imposing liquidated damages."
MOTION:  Comr. Remaley made a motion to approve the RPC contract amendments for Albatross St. and Harvey St. paving as presented.  The motion was seconded by Mayor Pro Tem Sadler which passed 4 - 0 (Comr. Gray was absent.).

A copy of the contract amendments for Albatross St. and Harvey St. is on file in the Town Clerk's Office.

Town Manager Seth Lawless - Consideration of MOU with NC DOT for debris removal

Town Manager Seth Lawless summarized the agenda summary sheet which read in part as follows:

"Attached please find a proposed agreement for debris removal between NC DOT and Nags Head for consideration at the July 5, 2006 Board of Commissioners meeting.  The agreement addresses only secondary roads which are identified as roads with a four-digit SR number, i.e., SR 1243."

MOTION:  Comr. Remaley made a motion to enter the Agreement with NCDOT for debris removal for secondary roads (SR 1243).  The motion was seconded by Mayor Pro Tem Sadler which passed 4 - 0 (Comr. Gray was absent.).


A copy of the agreement with NCDOT for debris removal is on file in the Town Clerk's office.

MAYOR’S AGENDA

Mayor Cahoon - South Nags Head Ditch

Mayor Cahoon said that NC DOT has indicated they will set up a day/time with her to discuss the South Nags Head ditch. 

Mayor Cahoon - Offshore drilling

The offshore drilling bill recently passed the State House of Representatives.  Mayor Cahoon directed staff to forward copies of the Town's resolutions of opposition to the appropriate legislative staff.

Mayor Cahoon - Storm volunteers meeting

Mayor Cahoon said that she is working with Public Safety Director Charlie Cameron on scheduling a meeting with storm volunteers after an emergency.  

Mayor Cahoon - Jockey's Ridge State Park space on Town Public Works Water Tower

It was Board consensus to grant authority for the Town Manager to allow Jockey's Ridge State Park, subject to their approval of the agreement approved by the Town's attorney, permission to use space on the Town's Public Works Water Tower to expand the Park's communication capability.  

Mayor Cahoon noted that the Jockey's Ridge Advisory Council has endorsed the use of space on the water tower but did not endorse the erection of an 80' antennae in the Park.

BOARD OF COMMISSIONERS AGENDA 

Mayor Pro Tem Sadler - Thank you to Nags Head Pier for pier use for Town Fireworks Display

Mayor Pro Tem Sadler expressed her thanks to Andy and Lovie McCann for the use of the Nags Head Pier for the Town's Fourth of July Fireworks display.

Mayor Pro Tem Sadler - Letter from National Park Service Superintendent

Mayor Pro Tem Sadler thanked National Park Service Superintendent Mike Murray for his letter to the Town indicating he will be moving forward with long range agreements with the Town on a number of projects.

Mayor Pro Tem Sadler - Thank you to Public Works

Mayor Pro Tem Sadler thanked the Public Works Department and specifically the automated cart handler who she has noticed also picks up loose trash on the multi-use path. 

Mayor Pro Tem Sadler - Flood protection information on Nags Head web site

Mayor Pro Tem Sadler, with assistance from Administrative Assistant Roberta Thuman, reviewed the item on the home page of the Town's web site entitled "Flood Protection Information" to help the audience locate their property and their updated flood zone.  Mayor Pro Tem Sadler pointed out that the Public Hearing will continue for additional comments at the Board's August 2, 2006 meeting.

Mayor Pro Tem Sadler - Report on evacuation re-entry guidelines

Mayor Pro Tem Sadler introduced Public Safety Director Charlie Cameron who summarized the Dare County evacuation re-entry guidelines for the audience.

Chief Cameron pointed out that the Dare County-issued yellow passes issued this year are good for two (2) years.  He also noted that Dare County handles all passes now for all medical facilities such as the Outer Banks Facilities, Britthaven Nursing Home, etc.

Comr. Oakes - Thank you to Public Works

Comr. Oakes thanked the Public Works Department for their quick beach clean up after the Fourth of July Fireworks display. 

Comr. Oakes - Review of landscape issues discussed earlier today - Prudential and Sonic sites

Comr. Oakes explained that his company manages the Croatan Center and they have worked with the Town in order to obtain more visibility at the Center; he stated that his issue is with a business that removes/cuts vegetation without Town approval.

Town Attorney Ike McRee - Flood Damage Prevention Ordinance/Maps

Town Attorney Ike McRee explained that the continuation of the Public Hearing for the Flood Damage Prevention Ordinance/Maps will continue at the August 2, 2006 Board meeting; it will not be a new Public Hearing. 

ADJOURNMENT
MOTION:   Comr. Oakes made a motion to adjourn which passed 4 - 0 (Comr. Gray was absent.).  The time was 12:26 p.m.  
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Carolyn F. Morris, Town Clerk

Approved:
___________________________
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