
WASTE SUPPLY AND DISPOSAL AGREEMENT

by and between

ALBEMARLE REGIONAL SOLID WASTE MANAGEMENT AUTHORITY

and

REPUBLIC SERVICES OF NORTH CAROLINA, LLC

Dated November __, 2008


This Waste Supply and Disposal Agreement (this “Agreement”) dated the ___  day of November, 2008, by and between the Albemarle Regional Solid Waste Management Authority, a North Carolina solid waste management authority (the “Authority”), and Republic Services of North Carolina, LLC, a North Carolina limited liability company d/b/a East Carolina Environmental (“Republic”).  


WHEREAS, the Authority and Republic entered into an Amended and Restated Waste Supply and Disposal Agreement on April 14, 1994 (the “Restated Agreement”) pursuant to which the Authority agreed that it would deliver or cause to be delivered all Waste generated or collected within the Authority’s Service Area for disposal by Republic, and Republic agreed to provide certain transfer station, transportation, and landfill services for the disposal of that Waste; and


WHEREAS, the Authority and Republic now wish to enter into this new Agreement to terminate and replace the Restated Agreement.


NOW, THEREFORE, in consideration of the premises and the mutual agreements contained herein, the Authority and Republic, each intending to be legally bound, agree as follows:

1.
DEFINITIONS.  The following definitions shall apply in this Agreement in addition to those definitions found within the text of the Agreement:

1.1
C & D Waste:  Material resulting solely from construction, remodeling, repair, or demolition operations on pavement, buildings, or other structures, but does not include inert debris, land-clearing debris or yard debris.

1.2
Contracting Municipality:  Any municipality that is located within the geographic boundaries of a Member County and has signed an agreement in the form attached hereto as Schedule C or such other similar agreement which has been approved in writing by Republic.  The Contracting Municipalities are Kill Devil Hills, Southern Shores, Manteo, Kitty Hawk, Nags Head and Duck.  If any municipality becomes a Contracting Municipality after the Effective Date of this Agreement, Republic has the discretion to renegotiate tipping feesFees with the Authority.  A municipality becomes a Contracting Municipality at the time Republic and the Authority agree in writing to amend the Agreement to allow the municipality to become a Contracting Municipality and the municipality signs an agreement in the form attached hereto as Schedule C.

1.3
CPI:  The Consumer Price Index for All Urban Consumers, All Item, U.S. City Average, as published by the U. S. Department of Labor, Bureau of Labor Statistics.

1.4
DENR:  The Department of Environment and Natural Resources of the State of North Carolina, including any successor department or agency performing the same or similar duties.

1.5
Disaster Debris:  Debris resulting from natural disasters including, without limitation, hurricanes, tropical storms, tornados and earthquakes.



1.6
Effective Date:  The date the Agreement becomes effective, valid and enforceable is the date that both the following have occurred:  (a) the Authority amends and updates its September 21, 1992 charter to identify Member Counties of the Authority as of the date of this Agreement (the amended charter shall be attached to this Agreement as Schedule E); and (b) all the documents described below (forms of which are attached hereto as Schedules) are fully executed:  (i) the Agreement; (ii) the agreements between the Authority and each Member County (Schedule A); (iii) the transfer station agreements between Republic and the Member Counties in Regions 1-3 (Schedule B); (iv) the agreements between the Member Counties and Contracting Municipalities (Schedule C); and (v) a transportation agreement between Republic and a third-party trucking company.  The Restated Agreement terminates only if this Agreement becomes effective, valid and enforceable on the Effective Date by virtue of the Authority amending its charter as described in (a) of this Section 1.6, and the respective parties executing fully all the documents described in (b)(i) through (b)(v) of this Section 1.6.  If the conditions set forth in this Section 1.6(a) and 1.6(b) are not satisfied and the Agreement does not become effective, valid and enforceable, the Restated Agreement continues to remain in full force and effect.  Republic reserves the right, in its discretion, to consent to or reject any revisions or changes to the form documents (ii) through (iv) described in this Section 1.6.  Upon execution of the documents described in (ii) through (v), the fully executed documents shall be attached hereto as Schedule F. 

1.7
Environmental Law:  Any federal, state, county, or local statute, law, regulation, rule, ordinance, code, directive, policy, license or permit, or any agreement, imposing liability or standards of conduct or responsibility concerning or otherwise relating to environmental or health and safety matters, as amended from time to time and all as now or at any time hereafter may be in effect.

1.8
Excluded Waste:  Highly flammable substances, Hazardous Waste, liquid wastes, certain pathological and biological wastes, explosives, radioactive materials, or any other waste excluded by any applicable Environmental Law or excluded by any of the terms and conditions of any permits, licenses or approvals obtained with respect to Republic’s operation of the Facility.  This term shall also include such other waste material (excluding Solid Waste) which Republic finds, in its discretion, following analysis, the results of which shall be made available to the Authority, to pose an unreasonable risk or danger to the operation or safety of the Facility or the environment due to the chemical or physical characteristics of such waste.

1.9
Facility:  The East Carolina Environmental landfill owned by Republic in Bertie County, North Carolina.

1.10
Force Majeure:  Any act, event or condition reasonably relied upon by Republic or the Authority as justification for delay in or excuse from performing or complying with any obligation, duty or agreement required of Republic or the Authority under this Agreement, which act, event or condition is beyond the reasonable control of Republic or the Authority or its agents relying thereon, including, without limitation:  (i) an act of God, interference by third parties with any solid waste disposal operations or any other duties of Republic or the Authority, epidemic, landslide, lightning, earthquake, fire, explosion, storm, flood, hurricane or similar occurrence, an act of public enemy, war, terrorism, blockade, insurrection, riot, general arrest or restraint of government and people, civil disturbance or disobedience, sabotage or similar occurrence; (ii) a strike, work slowdown, or similar industrial or labor action; (iii) the order or judgment (including, without limitation, a temporary restraining order, temporary injunction, permanent injunction, or cease and desist order) or other act of any federal, state, county or local court, administrative agency or governmental office or body, including, without limitation, such an order or judgment which limits the duration of this Agreement or which stays, invalidates, or otherwise affects the Agreement with respect to the delivery of Waste; (iv) the denial, loss, suspension, expiration, termination or failure of renewal of any permit, license or other governmental approval required to operate the Facility which does not result from any negligent or willful act or omission of Republic or the Authority and occurs after Republic’s reasonable good faith efforts to obtain such permit, license or other governmental approval; (v) the adoption or change (including a change in interpretation or enforcement) of any federal, state, county, or local law, rule, permit, regulation, resolution, charter or ordinance after the Effective Date hereof, that has a Material Adverse Effect.  “Material Adverse Effect” for purposes of Force Majeure means any effect or change that would be, individually or in the aggregate, materially adverse to Republic’s construction, operation or maintenance of the Facility or Transfer Stations or to Republic’s obligation to provide transportation services under this Agreement beyond what is required on the Effective Date; or (vi) if Republic is for any reason (other than any reason resulting from Republic’s negligent or willful act or omission) delayed or barred by governmental or judicial action from collecting all or any part of the fees to be paid under this Agreement, as may be from time to time adjusted, and any other payments that may become due and owing under this Agreement.  

1.11
Hazardous Waste:  All materials or substances defined or characterized as hazardous waste by the United States Environmental Protection Agency, DENR, or any other agency pursuant to any Environmental Law and all current and future amendments thereto, and all regulations promulgated thereunder.

1.12
Member or Member County:  A unit of local county government that is a member of the Authority, as provided in the Authority’s amended charter attached as Schedule E.  The Authority’s Member Counties are Chowan, Currituck, Dare, Gates, Hyde, Perquimans and Tyrrell.  If any county becomes a Member County after the Effective Date of this Agreement, Republic has the discretion to renegotiate tipping feesFees with the Authority.  A county becomes a Member County at the time Republic and the Authority agree in writing to amend the Agreement to allow the county to become a Member County and the county signs an agreement in the form attached hereto as Schedule A.

1.13
Person:  Any individual, partnership, firm, organization, corporation, association, government entity (other than a county or municipality) or any other legal entity, public or private, whether singular or plural, masculine or feminine, as the context may require.

1.14
Recyclable Materials:  Materials removed from Solid Waste and intended to be transformed into new products in such a manner that the original products lose their identity or materials which can be removed from Solid Waste and used in their current form, including, but not limited to, white goods and tires.  Any products or materials which are incinerated or otherwise used to generate steam or energy shall not be considered Recyclable Materials.

1.15
Regions:  The Service Area of the Authority is divided into Regions as follows:

Region 1 - Chowan County, Gates County, and Perquimans County and any Contracting Municipality included therein.

Region 2 - Currituck County and any Contracting Municipality included   therein.

Region 3 - Dare County, Hyde County, and Tyrrell County and any Contracting Municipality included therein.

1.16
Service Area:  The geographic jurisdiction of each Member of the Authority and each Contracting Municipality, excluding from any Member County therein any municipality that is not a Contracting Municipality, and the National Park Service.

1.17
Solid Waste:  Any solid wastes that may be disposed of in sanitary landfills, including, without limitation, garbage, refuse, trash and other discarded material, whether from residential, commercial, industrial or institutional sources, which wastes are typically found in household, commercial or municipal refuse, but not including any Special Waste, Excluded Waste, Yard Waste, Hazardous Waste, C&D Waste or Disaster Debris.

1.18
Special Waste:  Any waste which requires special or exceptional handling or requires approval from DENR for disposal, including, without limitation, any material other than that which is typically found in household, commercial or municipal refuse; industrial waste; medical waste; ashes; sludges; residue from incineration; and asbestos.  This term excludes nuclear and Hazardous Waste.

1.19
Ton:  2,000 pounds.

1.20
Transfer Station:  The existing facility at the existing location in each of the Regions for the receipt of Waste prior to its delivery to the Facility.  If any Transfer Station changes location or if any new transfer station is constructed or commissioned anywhere within the geographical jurisdiction of the Member Counties (including the geographical jurisdiction of municipalities within the Member Counties), Republic has the discretion to renegotiate tipping feesFees for any such Transfer Station or new transfer station.  Any new transfer station that is constructed or commissioned anywhere within the geographical jurisdiction of any Member County (including the geographical jurisdiction of municipalities within the Member Counties) becomes a Transfer Station at the time it is constructed or commissioned.

1.21
Waste:  Solid Waste and Special Waste.



1.22
Yard Waste:  Material resulting from land-clearing, landscaping and yard maintenance such as stumps, limbs, untreated wood, brush, grass, leaves, and similar vegetative material.  

2.
REPRESENTATIONS AND WARRANTIES OF THE AUTHORITY.



2.1.
The Authority is (and will continue to be throughout the Term) validly existing as a regional solid waste authority created pursuant to Article 22 of Chapter 153A of the North Carolina General Statues and is in good standing under the laws of the State of North Carolina. 



2.2
The execution, delivery and performance of each and every section of this Agreement by the Authority have been duly and validly authorized by the governing board of the Authority and by all other necessary action on the part of the Authority.  This Agreement constitutes the legal, valid and binding obligation of the Authority, enforceable against the Authority in accordance with its terms and throughout the entire Term of the Agreement.  The execution, delivery and performance of this Agreement by the Authority will not violate the provisions of, or constitute a breach or default whether upon lapse of time and/or the occurrence of any act or event or otherwise under:  (i) the charter documents or bylaws of the Authority; (ii) any law to which the Authority is subject; or (iii) any contract to which the Authority is a party.



2.3
There is no order or action pending or to the knowledge of  the Authority, threatened against the Authority that individually or when aggregated with one or more other orders or actions has or might reasonably be expected to have a material adverse effect on the Authority’s ability to perform this Agreement.


3.
REPRESENTATIONS AND WARRANTIES OF REPUBLIC.


3.1
Republic validly exists in good standing under the laws of the State of North Carolina.



3.2
Republic has all requisite corporate power and authority to enter into and fully perform this Agreement.  Republic’s execution and delivery of this Agreement and its performance hereunder have been duly authorized by all necessary corporate action on the part of Republic and this Agreement is enforceable against Republic according to its terms.  



3.3
There is no order or action pending or to the knowledge of Republic, threatened against Republic that individually or when aggregated with one or more other orders or actions has or might reasonably be expected to have a material adverse effect on Republic’s ability to perform this Agreement.


4.
DELIVERY OF WASTE.



4.1.
The Authority covenants and agrees pursuant to G.S. § 153A-427(a)(24) and other enabling sections of the North Carolina General Statutes that it will deliver or cause to be delivered all Waste generated or collected within the Authority’s Service Area to a Transfer Station for disposal by Republic or directly to the Facility.  The Authority also covenants and agrees that it will not cause Excluded Waste to be delivered to the Facility or the Transfer Stations.



4.2
To fulfill its covenant and agreement in Section 4.1 above, the Authority will adopt all necessary solid waste management plans, flow control ordinances and franchise ordinances, will execute all necessary solid waste management agreements, will seek a designation by DENR of the Service Area as a designated geographic area within the meaning of the Solid Waste Management Act, and will require its Members and Contracting Municipalities to do the same, to the extent allowed by law and consistent with the Constitutions of North Carolina and the United States of America, in order to obligate all such Waste to be delivered to a Transfer Station for disposal by Republic or directly to the Facility.  The Authority shall include as provisions to its waste management agreements with the Member Counties and Contracting Municipalities an obligation, to the extent allowed by law, that the Member Counties and Contracting Municipalities adopt flow control and franchise ordinances in their respective jurisdictions obligating all Waste within the Authority’s Service Area to be delivered to a Transfer Station for disposal by Republic or directly to the Facility.  Specifically, the Member Counties and Contracting Municipalities shall adopt franchise ordinances approved by Republic by March 1, 2009 that require all Waste in the Service Area to be delivered to a Transfer Station for disposal by Republic or directly to the Facility and require all waste collectors and transporters of all Waste in the Service Area to obtain a license to collect and transport Waste within the Service Area.  The Authority authorizes Republic to enforce the provisions of Section 4 of this Agreement and to enforce the member and contracting municipality agreements as against the Member Counties, Contracting Municipalities and waste collectors and transporters of all Waste in the Service Area.  The Authority will require that all Waste delivered to a Transfer Station or the Facility be inspected by the Person making delivery to ensure that no Excluded Waste is being delivered to a Transfer Station or the Facility.


4.3
Any sludge generated by a sewage treatment plant within the Service Area may be land-applied or otherwise disposed of by means other than landfilling.  If, however, such sludge is landfilled, it must be transported directly to and disposed of at the Facility, and shall not be delivered to a Transfer Station.  Rates for sludge shall be at Republic’s discretion.  Republic has no obligation under this Agreement to transport sludge or to accept sludge for disposal at any Transfer Station or the Facility, in its sole discretion.



4.4
The Authority and any of its Members and Contracting Municipalities may only dispose of C&D Waste:  (i) in an existing C&D landfill that is owned and operated by the Authority or any of its Members or Contracting Municipalities; or (ii) at the Facility, in which case the fee for such disposal at the Facility shall be equal to or less than the lowest fee charged by Republic for disposal of Authority Solid Waste at the Facility. 




4.5
The obligations of the Authority contained in Section 4, including without limitation the flow control and franchise ordinance requirements of Member Counties and Contracting Municipalities, are integral and material parts of the Agreement and shall be continuing in nature.  In the event the Authority fails to comply with these obligations, Republic reserves the right to seek damages it incurs by such conduct, in addition to any other available remedies at law or in equity.  The specific description of the above obligations as material under the Agreement does not exclude other obligations from also being considered as material. 

5.
ACCEPTANCE OF WASTE AND OPERATION OF TRANSFER STATIONS.



5.1
Republic or its agents or contractors will operate a Transfer Station in each of the three Regions, transport Waste from each Transfer Station to the Facility, and dispose of the Waste in the Facility.  If any Transfer Station changes location or if any new transfer station is constructed or commissioned within the Authority, Republic has the discretion to renegotiate tipping feesFees for any such Transfer Station or new transfer station.



5.2
Republic, subject to whatever other contractual arrangements it chooses to make, shall have full, complete and sole control and direction over all aspects of the operation of the Transfer Stations and the Facility and over all aspects of the transportation of Waste to the Facility and from the Transfer Stations to the Facility.  Notwithstanding the foregoing, the Transfer Stations shall be operated in accordance with the three respective transfer station operation agreements, as may be amended from time to time, between Republic and:  (i) Dare County; (ii) Currituck County; and (iii) Perquimans County, Chowan County and Gates County.  The form agreement known as “Agreement for Operation of Transfer Station” is attached hereto as Schedule B and the executed transfer station operation agreements are attached as Schedule F.  Furthermore, the Transfer Stations shall be operated in accordance with the operating permits issued to the Transfer Stations by DENR.



5.3
In the event Republic’s transportation costs (excluding fuel) increase five percent (5%) or more in any one year, Republic shall have the right to renegotiate in good faith the tipping feesFees set forth in Section 6.1.  The parties shall renegotiate in good faith to determine a fair adjustment to the tipping feesFees set forth in Section 6.1.



5.4
Republic or its agents or contractors may detain and inspect the contents of all vehicles delivering Waste to a Transfer Station or from the Service Area to the Facility.  In the event that Republic or its agents or contractors detects any Excluded Waste either prior to or after disposal, the party delivering such Excluded Waste shall be responsible for its removal and all costs associated with its removal.  If Excluded Waste is not detected after a reasonable inspection but is later detected, and the party delivering such Excluded Waste cannot be identified, Republic or its agents or contractors may at their discretion remove the Excluded Waste, properly dispose of it and charge half the cost thereof to the Authority which shall pay that cost upon presentation of a reasonably detailed invoice.  Republic or its agents or contractors shall take ownership of Waste entering the Transfer Station when the Waste is deposited on the floor of the Transfer Station.   



5.5
Republic may, but is not by this Agreement obligated to, remove Recyclable Material from Waste received at a Transfer Station or the Facility.  In the event Republic elects to remove Recyclable Material, Republic shall be entitled to retain all revenues, if any, derived from the sale of such Recyclable Material.



5.6
The Authority may, with the approval of Republic, temporarily stage Recyclable Materials at the Transfer Stations as set forth in the form transfer station operation agreement in Schedule B and the executed agreements in Schedule F.


6.
FEES. 


6.1
Beginning on the Effective Date, the following tipping feesDisposal Fees and Transportation and Transfer Station Operation Fees (collectively, “Fees”) apply per Ton to Solid Waste received at a Transfer Station and include the cost of operating each Transfer Station, transportation and disposal:


Transfer Station 
Disposal Aspect
Transportation and Transfer Station

at which received
of Tipping Fee 
 Station Operation Aspect of Tipping Fee

Region 1

$40.15


$15.5416.16

Region 2

$40.15


$20.0520.85

Region 3

$40.15


$21.4922.35
6.2
In addition to the tipping feesFees in Sections 6.1 and 6.5, the Authority shall pay $2.75 per Ton for Solid Waste received at a Transfer Station or received directly at the Facility (for the solid waste disposal tax and related costs associated with the Solid Waste Disposal Act of 2007) (“Disposal Tax”).

6.3
The Authority shall pay half of the fuel surcharge as calculated in the formula attached hereto as Schedule D.


6.4
Tipping feesFees for the disposal, and transportation from a Transfer Station if applicable, of the Authority’s Special Waste will be established at the reasonable discretion of Republic after taking into consideration the handling and management of a particular Special Waste and any risks associated therewith.



6.5
Tipping feesDisposal Fees for the disposal of the Authority’s Solid Waste which is not transferred through a Transfer Station but instead disposed of directly at the Facility shall be $40.15 per Ton.



6.6
Republic may, at its discretion, impose increased tipping feesFees or additional obligations on the Authority, Members, and/or Contracting Municipalities if:  (1) any change (including a change in interpretation or enforcement) in any federal, state, county or local law, permit, regulation or ordinance occurs or imposes any new or additional tax, fee, or surcharge of any kind which increases Republic’s costs of performing its contractual obligations pursuant to this Agreement; or (2) Republic’s operational costs increase due to an event of Force Majeure.  Host fees paid to Bertie County under a host agreement are excluded from this Section 6 such that any increase in any host fees paid by Republic to Bertie County shall not be imposed upon the Authority.



6.7
On or about the 15th day following each calendar month, Republic shall provide the Authority with a written statement for the preceding month showing the total tonnage of Authority Solid Waste received at the Transfer Stations in each region and received directly at the Facility as well as the total Special Waste received at the Transfer Stations or the Facility and the tipping feesFees therefor.  The written statement shall also include the Disposal Tax and Authority’s share of the fuel surcharge set forth in Section 6.3 (calculated using the formula set forth in Schedule D).  Republic shall include an invoice for tipping feesFees, Disposal Tax and fuel surcharge, and the Authority shall pay the invoice within thirty (30) days of the Authority’s receipt of the invoice.  Without prejudice to any other remedies it may have under this Agreement or under the laws of North Carolina, Republic may at its sole discretion cease providing services to the Authority under this Agreement if the payments provided by this Section 6.7 are not timely made.



6.8
Beginning on the third anniversary of the Effective Date, and annually thereafter, all tipping feesDisposal Fees then in effect shall be increased by the positive percentage change in the CPI since January of the preceding year until January of the current year.  Any negative percentage change in the CPI will not change tipping feesDisposal Fees.  If Member Counties and Contracting Municipalities have not all adopted franchise ordinances pursuant to Section 4.2 by March 1, 2009, all tipping feesDisposal Fees then in effect shall be increased as set forth above beginning on the first anniversary of the Effective Date and annually thereafter rather than on the third anniversary.  If the Member Counties and Contracting Municipalities adopt franchise ordinances pursuant to Section 4.2 by March 1, 2009, but the franchise ordinances are subsequently repealed, amended, overturned, not enforced by the Member Counties or Contracting Municipalities, or otherwise found unenforceable, the CPI takes effect on the first anniversary of the Effective Date on a retroactive basis.   Transportation and Transfer Station Operation Fees are not subject to the three-year CPI waiver for Disposal Fees set forth in this Section.  The Transportation and Transfer Station Operation Fees set forth in Section 6.1 shall be increased beginning on the first anniversary of the Effective Date and annually thereafter by the positive percentage change in the CPI since January of the preceding year until January of the current year.  Any negative percentage change in the CPI will not change the Transportation and Transfer Station Operation Fees. 
7.
CONTRACTS WITH MUNICIPALITIES.


7.1
The Authority shall maintain throughout the Term of this Agreement agreements with the Contracting Municipalities, the form of which is attached as Schedule C and the executed copes of which are attached as Schedule F, subject to such amendments as Republic may approve.  



7.2
Republic, in its discretion, may not allow any municipality or Person within the Member Counties to use a Transfer Station or the Facility, unless and until such municipality has become and remains throughout the Term a Contracting Municipality by signing or as the case may be renewing during the Term an agreement substantially the same as the form attached as Schedule C.  Republic, in its discretion, may charge municipalities within the Member Counties that are not Contracting Municipalities additional tipping feesFees until such time as those municipalities become and remain Contracting Municipalities throughout the Term.  

8.
TERM, SUSPENSION AND TERMINATION.



8.1.
Subject to the terms and conditions of this Agreement, the Term of this Agreement shall be twenty-six (26) years from the Effective Date provided, however, that this Agreement shall at the discretion of Republic be terminated on the termination date of Republic’s existing agreement with Bertie County for operation of the Facility in the event Republic is not able to extend the existing agreement with Bertie County such that in Republic’s judgment, Republic is not able to accept Waste from the Authority over the full Term of this Agreement.  If Republic is able to extend the existing agreement with Bertie County for the full Term of this Agreement, Republic is obligated to transport and dispose of the Authority’s Waste for the full Term in accordance with the terms and conditions of this Agreement.  If Republic is able to extend the existing agreement with Bertie County for the full Term of this Agreement but the Facility becomes full such that it can no longer accept the Authority’s Waste, Republic is nonetheless obligated to operate the Transfer Stations and to transport and dispose of the Authority’s Waste in accordance with the terms and conditions of this Agreement (including without limitation the Force Majeure provisions of Sections 1.10, 6.6 and 8.2) at the rate structure set forth in Section 6 of this Agreement as if the Waste was being disposed of at the Facility.



8.2
In addition to the rights of Republic pursuant to Section 6.7 hereof or other applicable sections of the Agreement, and in addition to any other remedies available to Republic at law or in equity, Republic shall have the right to suspend Republic’s operation of the Transfer Stations and suspend the Authority’s right to dispose of Waste at the Facility pursuant to this Agreement and/or terminate this Agreement upon:  (i) any breach or default of any representation or warranty of the Authority set forth in this Agreement upon thirty (30) days written notice and such breach or default remaining uncured at the end of such thirty (30) day period, unless such breach or default can be cured and the Authority is undertaking reasonable, good faith efforts to cure the same, in which case an additional thirty (30) days shall be allowed to cure such breach or default prior to any rights of suspension or termination; or (ii) any breach or default of any covenant or agreement of the Authority set forth in this Agreement upon thirty (30) days written notice and such breach or default remaining uncured at the end of such thirty (30) day period, unless such breach or default can be cured (except for Section 6 hereof, which shall not be subject to any cure) and the Authority is undertaking reasonable, good faith efforts to cure the same, in which case an additional thirty (30) days shall be allowed to cure such breach or default prior to any rights of suspension or termination.  Upon any suspension and/or termination, Republic shall have the right to recover any damages against the Authority, including, without limitation, to recover from the Authority as damages any unpaid amounts due at the time of such suspension and/or termination, plus interest thereon, pursuant to this Agreement, and any other amount necessary to compensate Republic for all damages proximately caused by the Authority’s failure to perform its obligations under this Agreement or which in the ordinary course of things would be likely to result therefrom.  In the event of an event of Force Majeure, Republic may suspend Republic’s operation of the Transfer Stations and the Authority’s right to dispose of Waste at the Facility pursuant to this Agreement, and Republic shall not have any liability to the Authority due to such event of Force Majeure or such suspension, and, furthermore, in the event that an event of Force Majeure continues unabated for a period of sixty (60) days and renders Republic unable, wholly or in part, to carry out any material part of its obligations under this Agreement, then Republic shall have the right to terminate this Agreement and shall not have any liability to the Authority due to such event of Force Majeure or such termination.  If Republic suspends this Agreement as a result of an event of Force Majeure, the Authority shall be authorized to dispose of the Authority’s Waste in any manner it deems appropriate until such time as Republic has lifted its suspension of the Agreement and authorized the delivery of Waste to the Transfer Stations and/or the Facility.  Notwithstanding any of the provisions of Section 8.2, if an event of Force Majeure under the provisions of Section 1.10(v) occurs, Republic shall provide the Authority with written notice of the amount of any increase costs resulting from the event of Force Majeure and the Authority shall have sixty (60) days in which to agree to pay the additional costs.  If the Authority does not agree to pay the additional costs, Republic may, in its discretion, seek remedies for breach of this Agreement, renegotiate the terms of the Agreement with the Authority or terminate the Agreement.


9.
TECHNOLOGICAL DEVELOPMENTS.  



9.1
The parties recognize that they are both entering into long-term commitments by entering into this Agreement.  Although the Authority desires to obtain Republic’s commitment to dispose of the Authority’s Waste for twenty-six (26) years pursuant to Section 8.1, the Authority also desires to benefit, by virtue of its long-term commitment to Republic, from any significant present technology or technological advances which would lower the cost of disposal.  Similarly, Republic desires that the Authority share in financial benefits which are made possible by new developments in the industry.  Therefore, the parties agree as follows:

In the event, after two (2) years has expired from the Effective Date, the Authority believes that a Technological Development, as hereinafter defined, has decreased or could substantially and materially decrease Republic’s costs to perform its duties under this Agreement, the Authority shall provide written notice to Republic of such event, including as much detail as possible as to the nature of the Technological Development and the basis for the Authority’s assertion that such event has resulted or could result in a substantial and material cost decrease for Republic.  Within sixty (60) days of receipt of such notice, Republic shall respond to the Authority in writing, stating whether it agrees or disagrees with the Authority’s contention.  If Republic agrees that such an applicable Technological Development exists, the parties shall promptly meet and negotiate in good faith to adjust the tipping feesFees so that the Authority, as well as Republic, benefits financially from the Technological Development.  If Republic disagrees with the Authority’s assertion, it shall advise the Authority, providing as much detail as possible, as to its basis for concluding that no Technological Development has substantially and materially decreased Republic’s costs to perform its duties.  If, after the parties’ exchange of written information with regard to the Technological Development, a disagreement exists between the parties on the issue, each party shall appoint an individual, and those two individuals shall appoint a third person, and the three persons shall together constitute a committee (the “Committee”) whose purpose it will be to review the facts assembled by each party and such other facts which the Committee in its discretion deems relevant and applicable.  If the Committee concludes that a significant Technological Development has in fact occurred, but is unable to determine whether it has substantially and materially decreased Republic’s cost of performance under this Agreement, then, upon a request from the Committee and execution of an appropriate confidentiality agreement, Republic shall provide the Committee with necessary information with regard to that portion of its costs which are relevant to the particular Technological Development at issue.  Upon review of all relevant facts and information, the Committee shall prepare and submit to the parties a written report containing a recommendation regarding whether, and to what extent, the tipping feesFees provided in Section 6 should be adjusted.  Following receipt of this report the parties shall promptly meet and attempt to agree on this issue.  If a disagreement continues to exist, either party may proceed pursuant to the Dispute Resolution provisions set forth in Section 16.  The parties shall divide equally the costs of the Committee.  “Technological Development” as used in this section shall mean any invention, new product, new process or new equipment not being utilized by the solid waste industry as of the date of this Agreement or any significant change in the method of operation made possible as a result of the adoption or change (including a change in interpretation or enforcement) of any federal, state, county or local law, rule, permit, regulation or ordinance after the date of this Agreement.


10.
INDEMNIFICATION.  To the extent permitted by law, the Authority agrees to indemnify, protect, defend, save and hold harmless Republic, its parent corporations, partners, members, subsidiaries and affiliates, and the officers, directors, shareholders, agents, employees, representatives, attorneys, successors, insurers and assigns thereof, from any loss, claim, liability, penalty, fine, forfeiture, demand, cause of action, suit and costs and expenses incidental thereto (including all court and settlement costs, attorneys’ fees, and expert witness and consultation fees), caused by or resulting from:  (i) any negligent or willful act or omission of the Authority or its agents, employees, contractors, subcontractors or representatives in connection with this Agreement, including the Authority’s negligent execution of, or failure to execute, its duties or obligations under this Agreement:  (ii) a breach by the Authority of any of the covenants, agreements, representations, warranties, duties or obligations of the Authority set forth in this Agreement; and/or (iii) the presence or disposal of Excluded Waste in the Transfer Station or Facility that was delivered to the Transfer Station or Facility by the Authority or by others on its behalf.  


Republic agrees to indemnify, protect, defend, save and hold harmless the Authority, its parent corporations, partners, members, subsidiaries and affiliates, and the officers, directors, shareholders, agents, employees, representatives, attorneys, successors, insurers and assigns thereof, from any loss, claim, liability, penalty, fine, forfeiture, demand, cause of action, suit and costs and expenses incidental thereto (including all court and settlement costs, attorneys’ fees, and expert witness and consultation fees), caused by or resulting from:  (i) any negligent or willful act or omission of Republic or its agents, employees, contractors, subcontractors or representatives in connection with this Agreement, including Republic’s negligent execution of, or failure to execute, its duties or obligations under this Agreement; and (ii) a breach by Republic of any of the covenants, agreements, representations, warranties, duties or obligations of Republic set forth in this Agreement.


11.
NOTICES.  All notices or other communications to be given hereunder shall be in writing and shall be sent by facsimile, overnight delivery or registered or certified United States mail, return receipt requested, properly addressed as follows:



To Republic:





Republic Services of NC, LLC




P.O. Box 2943



Hickory, N.C. 28603 (Mail)



1220 Commerce Street SW, Suite A



Conover, N.C. 28613 (FedEx)



Facsimile: (828) 464-6922




Attn:  Area President


With a copy to:




Republic Services, Inc.




110 Southeast 6th Street




28th Floor




Fort Lauderdale, FL 33301




Facsimile: (954) 769-6411




Attn:  General Counsel



To the Authority:





Albemarle Regional Solid Waste Management Authority



P.O. Box 189




Elizabeth City, NC 27907-0189



Facsimile:  (252) 338-4486




Attn:  Executive Director  


12.  
TRANSFER OR ASSIGNMENT OF AGREEMENT.  This Agreement, and the rights and privileges granted to the parties pursuant to this Agreement, shall be binding upon and inure to the benefit of the successors of such parties hereto; provided, however, that no party may transfer or assign (whether by operation of law, merger or otherwise) this Agreement, or its rights or obligations under this Agreement, without the written consent of both parties, except that Republic may transfer and/or assign (whether by operation of law, merger or otherwise) this Agreement, and its rights and obligations under this Agreement, to any affiliate, subsidiary and/or successor of Republic or any successor to the ownership or operation of the Facility.  Republic may subcontract its transportation and transfer station operation obligations under this Agreement to a third party upon written consent of the Authority, which consent shall not be unreasonably withheld.  

13.
MISCELLANEOUS.  This Agreement and the agreements referenced in Section 1.6 sets forth the entire agreement and understanding of the parties hereto with respect to the subject matter of this Agreement and supersedes all other arrangements, communications, representations or warranties, whether oral or written, by any officer, employee or representative of either party hereto including, but not limited to, the Restated Agreement and the June 2002 Consent and Acknowledgement Agreement establishing a transportation subcontract between Waste Industries, LLC to Bowen Company, Inc.  This Agreement may not be modified, amended, supplemented, canceled or discharged, except by written instrument executed by the Authority and Republic.  There are no restrictions, representations, warranties, covenants or undertakings other than those expressly set forth or referred to herein.  No waiver shall be effective unless it is in writing and is signed by the party asserted to have granted the waiver.  The provisions of this Agreement are independent of and severable from each other, and no provision shall be affected or rendered invalid or unenforceable by virtue of the fact that any provision may be invalid or unenforceable in whole or in part.  Except as contemplated in Section 12 of this Agreement, this Agreement is not intended to confer upon any third parties, other than the parties hereto, any rights or remedies.  This Agreement shall be construed and enforced in accordance with the laws of the State of North Carolina and the courts of North Carolina shall be the sole and exclusive jurisdiction for any disputes that relate to or arise under this Agreement.  All covenants with respect to any payment or indemnity obligations of any party hereto shall survive the suspension or termination of this Agreement for any reason.  This Agreement may be executed in any number of counterparts, each of which shall be an original, but all of which together shall constitute one and the same instrument.  In the event of any legal action or proceeding arising out of or related to this Agreement, the prevailing party shall be entitled to recover from such losing party all of its reasonable costs and expenses incurred in connection with such proceeding, including, without limitation, court costs and reasonable attorney’s fees and expert witness and consultation fees, incurred at either the trial or appellate levels.  


14. 
ARM’S LENGTH NEGOTIATIONS.  Each party herein expressly represents and warrants to all other parties hereto that:  (a) before executing this Agreement, said party has fully informed itself of the terms, contents, conditions and effects of this Agreement; (b) said party has relied solely and completely upon its own judgment in executing this Agreement; (c) said party has had the opportunity to seek and has obtained the advice of counsel before executing this Agreement; (d) said party has acted voluntarily and of its own free will in executing this Agreement; (e) said party is not acting under duress, whether economic or physical, in executing this Agreement; and (f) this Agreement is the result of arm's length negotiations conducted by and among the parties and their respective counsel.


15. 
CONSTRUCTION.  The parties agree and acknowledge that they have jointly participated in the negotiation and drafting of this Agreement.  In the event of an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties and no presumptions or burdens of proof shall arise favoring any party by virtue of the authorship of any of the provisions of this Agreement.  Any reference to any federal, state, local or foreign statute or law shall be deemed also to refer to all rules and regulations promulgated thereunder, unless the context requires otherwise.  If any party has breached any representation, warranty or covenant contained herein in any respect, the fact that there exists another representation, warranty or covenant relating to the same subject matter (regardless of the relative levels of specificity) which the party has not breached shall not detract from or mitigate the fact that the party is in breach of the first representation, warranty or covenant.


16.
DISPUTE RESOLUTION
.  All claims or disputes arising between the parties to this Agreement which relate to this Agreement or breach thereof shall be resolved as follows:

(a)
The parties shall first attempt to negotiate in good faith to resolve any claim or dispute;

(b)
If unsuccessful, the parties shall then attempt to agree upon an arbitration procedure, which may be binding or nonbinding as agreed by the parties;

(c)
If not resolved as provided in (a) and/or (b) above, any dispute or claim may be adjudicated in court.  Each party irrevocably submits to the exclusive jurisdiction of:  (a) the Superior Court of Pitt County, North Carolina, and (b) the United States District Court for the Eastern District of North Carolina, for the purposes of any suit, action or other proceeding arising out of this Agreement or any transaction contemplated hereby.  Each party agrees to commence any action, suit or proceeding relating hereto either in the United States District Court for the Eastern District of North Carolina or in the Superior Court of Pitt County, North Carolina.  Each party further agrees that service of any process, summons, notice or document by U.S. registered mail to such party’s respective address set forth above shall be effective service of process for any action, suit or proceeding in North Carolina with respect to any matters to which it has submitted to jurisdiction as set forth above in the immediately preceding sentence.  Each party irrevocably and unconditionally waives any objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or the transactions contemplated hereby in (a) the Superior Court of Pitt County, North Carolina, or (b) the United States District Court for the Eastern District of North Carolina, and hereby further irrevocably, and unconditionally waives and agrees not to plead or claim in any such court that any such action, suit or proceeding brought in any such court has been brought in an inconvenient forum.


IN WITNESS WHEREOF, the parties execute this Agreement as of the date first above written.

[Signatures on Following Page]

REPUBLIC:
Republic Services of North Carolina LLC, a North Carolina Limited Liability Company











    







By:  Drew Isenhour

Title:  Area President
Date: 








ATTEST: 







By: 








(CORPORATE SEAL)







AUTHORITY:

Albemarle Regional Solid Waste Management Authority, a North Carolina Solid Waste Management Authority

By:








Title:








Date:








ATTEST: 







By: 








By: 








This instrument has been pre-audited in the manner required by the

Local Government Budget and Fiscal Control Act

By:______________________________

      Authority Finance Officer
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