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      (CONTRACTOR initials)

THIS CONTRACT is made and entered into this the 19 day of August 2010, by and between the TOWN OF NAGS HEAD, a public body corporate of the State of North Carolina, (hereinafter referred to as “the TOWN”) party of the first part and DEC Associates, Inc., 2133 Southend Drive, Unit 306 Charlotte, NC 28203, (hereinafter referred to as “CONTRACTOR”), party of the second part.

RECITALS

WHEREAS the Town desires to engage the services of a recognized financial consultant with expertise in governmental and private financing to assist the in the review, evaluation, planning, development, and administration of certain of its financial operations, capital projects, and financing plans; and 


WHEREAS the Advisor is engaged in the field of financial consulting, including public finance and investment banking, and has comprehensive experience in advising on, and providing for the planning, structuring, negotiating, and underwriting of private, state, municipal,  and other taxable and tax-exempt finance transactions;


NOW, THEREFORE, in consideration of the mutual representations, covenants, and agreements herein contained, the Town does hereby designate DEC Associates, Inc. to act as financial advisor of record to the Town for the purpose of reviewing, evaluating, planning, developing, administering, soliciting, structuring, negotiating and otherwise assisting the Town in its financial operations, and the Advisor does hereby accept such designation, upon the following terms and conditions:

1.
SERVICES TO BE PROVIDED AND AGREED CHARGES


The services and/or material to be furnished under this contract (hereinafter referred to collectively as “SERVICES”) and agreed charges are as follows:

The Advisor agrees to serve the Town as financial advisor, including specifically with respect to the selected financial services designated by the Town.  The Advisor will assign the following individuals, who will have primary responsibility for providing the services described in this Agreement:

Douglas E. Carter, President and Managing Director

Jeremy A. Carter, Vice President



As necessary, other members of the Advisor’s staff will assist the individuals from time to time. 

All computer applications, not subject to licensing agreements, specifically developed by the Advisor for the provision of the services under this Agreement shall be provided to the Town.  

The Advisor will be entitled to receive as consideration for services rendered a financial advisory fee for the financing of the Beach Re-nourishment Project of $25,000 for a private placement of the financing.  If the financing is accomplished by a public offering of debt the advisory fee will be increased to $40,000 in recognition of the additional services relating to obtaining credit ratings, preparation of an official statement, selection of an underwriter and other related services.

The Advisor will be reimbursed for all customary out of pocket costs, including but not limited to, travel, mailing, communications, copy and other costs. The out of pocket costs will be billed at the time of billing of fees.

For other advisory services not included in this agreement, fees will be negotiated by the parties and included as an amendment to this agreement.

2.
DESCRIPTION OF PROJECT

The Advisor will perform the work and provide the services outlined below, in connection with the Project assigned:

Review financial and other information related to the Town, and the Project, including, but not limited to:
Town financials;

Architectural, construction, and other contracts and documents related to the Project;

Management and operations documents and information;

Government-related information (organization/structure/legal status);

Revenue options for repayment of the Project debt service, and

Other pertinent and related general information.

Evaluate alternative approaches and structures for financing the Project, taking into account relevant factors, including:

The Town’s financing needs and objectives;

Assessment of the market for both public and private methods to finance the Project;

Risks and rewards of anticipated financing approaches;

Conditions in the current financial markets;

Legal parameters;

Effect on the Town’s credit standing;

Impact on the Town’s financial flexibility and cashflow requirements; and 

Long-term capital plans and financial strategy of the Town.

Evaluate alternative structures that may strengthen investor interest and improve the cost efficiency of transactions when considering market conditions, market innovations, and other factors such as:

Instrument type;

Security/collateral options;

Amortization options;

Interest rate options;

Use of tax-free and other modes;

Payment period;

Redemption/prepayment provisions;

Other provisions.

Assist in directing and coordinating credit processes to maximize the credit rating with agencies (if publicly offered), and lenders (if privately placed), including:

Initiating contact and maintaining liaison;

Coordinating information and document flow;

Preparing presentation materials;

Coordinating presentations;

Negotiating key business points; and 

Conducting follow-ups to finalize commitments.

Assist in the development of a well-defined marketing strategy to achieve the best possible financing terms including the lowest cost, interest rate, and total debt service for the Project, if publicly offered.

Assist and advise in the selection of financing mode(s) and lender(s)/underwriter(s) and the negotiation of terms, including:

Initiating contact and maintaining communications with potential lenders/underwriters/issuers;

Preparing and/or reviewing information and documents for submission to lenders/underwriters/issuers;

Coordinating presentations and submissions to lenders/underwriters/issuers;

Preparing requests for financing proposals;

Handling and/or advising in negotiations with lenders/underwriters/issuers; and

Obtaining, reviewing, and evaluating financing proposals.

Advise as to the method of sale for the particular debt transaction, whether public or private offering.

Provide other assistance in connection with the Project including, but not limited to, the following:

Develop timetable for work and distribution list for correspondence;

Organize meetings and conference calls;

Attend any and all meetings requested by the Town, lenders, underwriters, or issuers;

Monitor, as appropriate, actions required of principal participants on financing team;

Serve as liaison to companies, persons, officials, not members of financing team (e.g., rating agencies and such other companies, persons, officials, entities, etc., as requested by the Town);

Maintain constant communications with Town staff, legal counsel, and others regarding progress of work;

Assess market activity on an on-going basis and keep Town staff aware of current interest rate levels and general market conditions.

Assist in the closing of the transaction(s) by coordinating, reviewing, monitoring, and following-through on all elements of the financing process to insure timely and proper closing of the financing transaction(s) and any post-closing follow-up, including:

Coordinate efforts of lender, underwriter, issuer, purchasers, counsel, printer, and other closing participants;

Verify closing numbers;

Review closing documents;

Review of debt service schedules;

Assist Town with any post-closing issues or follow-up.

The Advisor will provide the Town with on-going advice and counsel regarding any other matters concerning or related to the Project and for which such advice and counsel is requested.

3.
TERM OF CONTRACT

The term of this Agreement shall extend until the cancellation by either party.  It is expressly understood that either party, as a condition of this Agreement, reserves the right to cancel this Agreement upon thirty (30) days written notice by certified mail or personal delivery with no further obligation to the Advisor other than reimbursement of accrued, out-of-pocket expenses and any earned and unpaid portion of the Project fees.  

This contract is subject to the availability of funds to purchase the specified SERVICES and may be terminated at any time if such funds become unavailable.

4.
PAYMENT TO CONTRACTOR

The TOWN agrees to pay at the rates specified for SERVICES satisfactorily performed in accordance with this contract.  Unless otherwise specified, the CONTRACTOR shall submit an itemized invoice to the TOWN at the end of the month during which SERVICES are performed.  Payment will be processed promptly upon receipt and approval by the TOWN of the invoice.  

5.
INDEPENDENT CONTRACTOR

Both the TOWN and the CONTRACTOR agree that the CONTRACTOR shall act as an independent contractor and shall not represent itself as an agent or employee of the TOWN for any purpose in the performance of the CONTRACTOR’S duties under this contract.  Accordingly, the CONTRACTOR shall be responsible for payment of all Federal, State and local taxes arising out of the CONTRACTOR’S activities in accordance with this contract, including by way of illustration by not limitation, Federal and State income tax, Social Security tax, Unemployment Insurance taxes, and any other taxes or business license fees as required.

In performing the SERVICES, the CONTRACTOR is acting as an independent contractor and shall perform SERVICES in accordance with currently approved methods and practice in the CONTRACTOR’S professional capaTown and in accordance with the standards of applicable professional organizations and licensing agencies.

Nothing in this Agreement precludes the Advisor from acting as a business broker or financial advisor for the Town in matters unrelated to this Agreement or in any future financing transactions.  The Advisor shall not be affiliated with, nor shall the Advisor receive any remuneration from any third parties, directly or indirectly, in connection with this Agreement, without the prior written consent of the Town.

6.
INSURANCE AND INDEMNITY


The CONTRACTOR shall indemnify and save harmless the TOWN, its agents and employees from and against all actions, liability, claims, suits, damages, cost or expenses of any kind which may be brought or made against the TOWN or which the TOWN must pay and incur by reason of or in any manner resulting from injury, loss or damage to persons or property resulting from negligent performance of or failure to perform any of its obligations under the terms of this CONTRACT.

The CONTRACTOR shall be fully responsible to the TOWN for the acts and omissions of its sub-contractors and of persons either directly or indirectly employed by it, as the CONTRACTOR is for the acts and omissions of persons directly employed by it.

In addition, the CONTRACTOR shall comply with the North Carolina Worker’s Compensation Act and shall provide for the payment of workers’ compensation to its employees in the manner and to the extent required by such Act.  In the event the CONTRACTOR is excluded from the requirements of such Act and does not voluntarily carry workers’ compensation coverage, the CONTRACTOR shall carry or cause its employees to carry adequate medical/accident insurance to cover any injuries sustained by its employees or agents during the performance of SERVICES.

The CONTRACTOR agrees to furnish the TOWN proof of compliance with said Act or adequate medical/accident insurance coverage upon request.

The CONTRACTOR upon request by the TOWN shall furnish a Certificate of Insurance from an insurance company, licensed to do business in the State of North Carolina and acceptable to the TOWN verifying the existence of any insurance coverage required by the TOWN.  The Certificate will provide for sixty (60) days advance notice in the event of termination or cancellation of coverage.

7.
HEALTH AND SAFETY

The CONTRACTOR shall be responsible for initiating, maintaining and supervising all safety precautions and programs in connection with the work.  The CONTRACTOR shall take all necessary precautions for the safety of, and shall provide the necessary protection to prevent damage, injury or loss to all employees from the work and other persons who may be affected thereby.

8.
NON-DISCRIMINATION IN EMPLOYMENT

The CONTRACTOR shall not discriminate against any employee or applicant for employment because of age, sex, race, creed, or national origin.  The CONTRACTOR shall take affirmative action to ensure that applicants are employed and that employees are treated during employment without regard to their age, sex, race, creed, or national origin.  In the event the CONTRACTOR is determined by the final order of an appropriate agency or court to be in violation of any non-discrimination provision of federal, state or local law or this provision, this Contract may be cancelled, terminated or suspended in whole or in part by the TOWN, and the CONTRACTOR may be declared ineligible for further contracts.

9.
GOVERNING LAW

This contract shall be governed by and in accordance with the laws of the State of North Carolina.  All actions relating in any way to this contract shall be brought in the General Court of Justice of the State of North Carolina or in the Federal District Court for the Eastern District of North Carolina.

10. To be effective any notice given or required hereunder must be in writing and be delivered in person, by confirmed facsimile, or five (5) days after deposit, postage prepaid, in the United States mail, addressed to the other party at the address set forth therefore below, or to such other address as the party may have given the other timely written notice of.

Advisor:

DEC Associates, Inc.

2133 Southend Drive, Unit 306

Charlotte, NC 28203

Phone:
(704) 334-7478   Fax:
(704) 334-7481
Town:

Cliff Ogburn, Town Manager



P. O. Box 99



Nags Head, NC 27959



Phone: (252) 449-2010 Fax: (252) 441-0776


11.
OTHER PROVISIONS

This Contract is subject to such additional provisions as are set forth in any addendum executed separately by each party and attached hereto.

12.
CONTRACT DOCUMENTS/AMENDMENTS

This document together with the purchase order and any attached exhibits constitutes the entire Contract between the said two parties and may only be modified by a written mutual agreement signed by the parties and attached hereto.  In the event of any conflict between this contract and any attached documents, the contract language will prevail.

13.
This Agreement is not effective until accepted and approved by an authorized representative of the Town.

14.
SIGNATURES

Both the TOWN and the CONTRACTOR agree to the above contract.

Witnessed or Attested By:



TOWN OF NAGS HEAD







By:











Printed Name:











Title:















Date:
















CONTRACTOR

Corporate Seal:





By:












Printed Name: 











Title:















Date:








“This instrument has been preaudited in the manner required by the Local Government Budget and Fiscal Control Act.”





Finance Officer
APPROVED AS TO FORM AND LEGAL SUFFICIENCY.





Town Attorney
This contract is Pending Board Approval on August 18, 2010.
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