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MEMORANDUM OF UNDERSTANDING 

BETWEEN THE DARE COUNTY TOURISM BOARD 

AND THE TOWN OF NAGS HEAD

THIS MEMORANDUM OF UNDERSTANDING (“MOU”) is entered into between the TOWN OF NAGS HEAD (the “Town”) and the DARE COUNTY TOURISM BOARD (the “Board”).


WHEREAS, the Town and the Board jointly own three properties located in South Nags Head, Dare County, North Carolina known as Lots 1, 2 and 3 of the Forbes Commercial Lots and more particularly described on attached Exhibit A (the “Property”); and


WHEREAS, the Town and the Board wish to agree on certain aspects of their joint ownership in the Property; and


WHEREAS, the Town and the Board, in order to express their intentions with regard to the Property, hereby agree as follows:


Ownership.  As to Lots 1 and 2 of the Property, the parties hereby confirm that the Board owns an 82.051% undivided interest and the Town owns a 17.949% undivided interest.  As to Lot 3 of the Property, the parties hereby confirm that the Board owns a 65.217% undivided interest and the Town owns a 34.783% undivided interest.  The above respective ownership interests are hereinafter known as the “Actual Ownership Percentages”.  For ease in management and control of the Property, and for purposes of this agreement only, the percentages of relative control based on cash input for each party for each parcel create an relative management and control percentage which shall be known as the “Average Management Percentages.”  The Average Management Percentages are 72.84% for the Board and 27.16% for the Town.  As to Lots 1 and 2 of the Property, the Town financed its share of the purchase price with a loan from Branch Bank & Trust Co. (“BB&T”) and the parties gave a deed of trust in favor of the lender as security.  The former restaurant building is not secured by said deed of trust.  


Property Decisions.  Any decisions regarding the Property shall, unless expressly delegated to the Advisory Committee by the Town and the Board, require the majority vote of Average Management Percentages.  The Town and Board shall vote their respective Average Management Percentages.  Property decisions shall include, without limitation, decisions regarding the making or demolition of improvements, development, major repairs, leasing, sale or encumbrance of all or any part of the Property.   Majority party shall not bind/obligate minority party for any project expenses.

Multi-Use Facility.  The Property was purchased by the parties as a site for a multi-use facility.  Nevertheless, neither party is obligated to take any action or to incur any expense in regard to such intended purpose or any purpose as a result of entering into this MOU or otherwise.  Future development decisions should be reserved to the governing boards.

Rental of the Property.  The Town and the Board have leased a portion of the Property to South East Parasail, Inc. under a lease agreement dated March 31, 2009.  The parties may rent other parts of the Property, but only upon majority vote of the Average Management Percentages.  NOTE:  The above lease may be extended or canceled according to the terms and conditions outlined therein.  The last possible date of the lease term is February 28, 2015.  If the Board or Town agree to cancel or otherwise terminate the lease, then such action must be taken at least sixty (60) days prior to February 29, 2012, and notice of the same shall be given to the tenant.


Maintenance.   As requested by the Advisory Committee and to the extent practicable, the Town will use its personnel and equipment to perform ordinary maintenance and perform ordinary repairs the Property as set forth on Exhibit B attached hereto and incorporated herein by reference.  The Town shall be reimbursed for such services from rental proceeds at rates authorized by the Federal Emergency Management Act for such services (“FEMA Rates”).  The maintenance services which are not reimbursed by rental proceeds shall be partially reimbursed by the Board by payment to the Town from the Board of its Average Management Percentage of the FEMA Rate for such services provided by the Town.  Payments shall be due 30 days after the Town’s submission of its invoice to the Board.   Major repairs (over Five Thousand Dollars ($5000.00)) shall be made only upon majority vote of the Average Management Interests.


Enterprise Fund.  All rentals received prior to the date of this MOU have been deposited in a depository account.  Rental funds currently held as well as any and all other monies received after the date of this MOU for the use or operation of the Property shall be used to pay for maintenance, liability insurance and other costs incurred in the operation, and in connection with the ownership, of the Property.  Such funds shall be deposited into an enterprise account administered by the Board.  No such funds will be distributed to the parties except as reimbursement for operating or maintenance expenses.  The Board shall prepare a financial report regarding this account at least annually and shall timely provide a copy of the same to the Town.


Insurance.  The Town will procure and maintain liability insurance in the minimum amount of $1,000,000 covering personal injury and property damage on all three lots.  Such insurance shall cover both the Town and the Board and the cost shall be paid through the Enterprise Fund.  The Town shall negotiate with BB&T a release of the improvements on the Property so that fire and extended coverage insurance for the improvements, including former restaurant building, can be canceled.  To the extent insurance premiums are not paid by rental proceeds, the cost thereof shall be allocated between the parties according to Average Management Percentages.  


Use of Restaurant Building.  The parties do not intend that any use be made of the restaurant building.  Reasonable efforts shall be made to convert the building or its structural elements to cash through any form of sale authorized by law.  If there are structures, portions of structures or structural elements remaining after the above reasonable efforts at selling the same, then the parties may choose to demolish or authorize the burning of the same.  


Prohibition Against Unilateral Transfers.   A party to this Agreement may transfer all or part of their interest in the Property only to the other party to this Agreement.  Neither party will have the right to sell, mortgage, pledge, hypothecate, convey or otherwise deal with the Property, or their undivided interest therein, without the written consent of the other.  (ADDED BACK IN)

   In the event a party decides to sell its interests in the Property to the other party to this Agreement, then the terms and conditions of the sale shall be those that the parties deem wise and in accordance with applicable laws.  The parties shall consider reasonable terms and conditions for the sale or purchase of interests by options to purchase exercisable over time.  



Determination and Payment of Price.  In the event a party decides to sell their interest in the Property to the other party to this Agreement, then the value of the Property and the terms of payment shall be determined as follows:
a. Unless otherwise agreed by the Board and the Town, the value of the Property shall be the fair market value of the Property as determined by this Section 10 as of the date the selling party gives written notice to the other of their intent to sell their interest in the Property.

b. Each party or the representative of such party within ninety (90) days from giving written notice of their desire to sell their interest in the Property either (1) shall jointly appoint an appraiser for this purpose, or (2) failing to agree upon the appraiser,  shall each separately designate an appraiser and, within thirty (30) days after their appointment, the two designated appraisers shall jointly designate a third appraiser.  The failure of either the party’s representative to appoint an appraiser within the time allowed shall be deemed equivalent to appointing the appraiser appointed by the other party.  Each appraiser shall be disinterested in the transaction and shall have a least five (5) years experience in Dare County, North Carolina in appraising commercial property.

c. If a majority of the appraisers concur on the value of the interest being appraised, that appraisal shall be binding and conclusive.  If a majority of the appraisers are unable to agree on the fair market value of the Property within thirty (30) days from the date of their appointment, the three appraisals shall be added together and their arithmetic total divided by three; the resulting quotient shall be deemed to be the fair market value of the Property, provided however, that an appraisal which is either five percent (5%) higher or lower than the middle appraisal shall be adjusted upward or downward so that it does not vary from the middle appraisal by more than five percent (5%) of the middle appraisal.

d. The party whose interest is to be conveyed shall be paid their proportionate share of the value of the Property.  Such payment shall be payable in cash within sixty (60) days from the date that all of the appraisals are available.


Waiver of Right to Partition.  The parties hereto specifically waive their right to partition with respect to the Property.  


Advisory Committee:  An Advisory Committee may shall be formed.  If formed, The Advisory Committee shall be composed of the Managing Director of the Board, three two designees of the Board, the Town Manager and one two designees of the Town.  The Town and Board authorize the Advisory Committee to discuss issues concerning the current and future use of the Property and to advise and make recommendations to the Town and Board regarding the Property.  Issues regarding the daily operations and maintenance of the Property will be decided by the Managing Director and the Town Manager.  


Memorandum of Agreement.  The parties may cause a memorandum of this Agreement to be filed in the Office of the Register of Deeds for the County of Dare.


Arbitration.  Any controversy or claim arising out of, or relating to this Agreement, or its breach, shall be settled by arbitration in Dare County, North Carolina in accordance with the provisions of the North Carolina Revised Uniform Arbitration Act, N.C.G.S. § 1-569.1 et. seq. (“the Act”).  The costs of such arbitration shall be paid according to the actual ownership percentages shared equally by the parties.  Each party shall pay their own attorneys fees and out-of-pocket expenses.  Judgment upon the award entered may be enforced in any court of competent jurisdiction as provided by the Act.


Agreement to Perform Necessary Acts. Each party subject to this Agreement agrees to perform any further acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions of this Agreement.


Invalidity.  The invalidity or unenforceability of any part or parts of this Agreement shall not result in a termination of the whole, nor shall such affect any other part or parts and this Agreement shall continue to be binding and effective with the invalid or unenforceable parts being the stricken the same as if never written.


Waiver of Breach. The waiver of any party hereto of a breach of any provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach by any party.


Notices. Any and all notices, designations, consents, offers, acceptances, or any other communications provided for herein shall be given in writing by registered or certified mail, return receipt requested or hand delivery. Such notice shall be addressed as follows:




If to the Board:





Managing Director





One Visitors Center Circle





Manteo, NC 27954




If to the Town:





Town Manager





P.O. Box 99





Nags Head, NC 27959




Such communication for all purposes shall be deemed to have been given or sent as of the date of deposit of such communication as registered or certified mail in the United States Postal Service. Such communication shall, for all purposes, be deemed to have been received as of two (2) days following the date of deposit of such communication as registered or certified mail in the United States Postal Service.


Amendments. No modification, amendment, addition to, or termination of this Agreement shall be valid or enforceable unless in writing and signed by all the parties to this Agreement.


Captions. The underlined captions set forth in this Agreement at the beginning of the various divisions are for convenience of reference only and shall not be deemed to define or limit the provisions thereof or to affect in anyway their construction or application.


Governing Law. This Agreement shall be interpreted and construed according to the laws of the State of North Carolina.


IN AGREEMENT to the foregoing, the parties, through their authorized representatives, hereby affix their signatures as of this _______ day of ________________, 2011.





DARE COUNTY TOURISM BOARD, A PUBLIC AUTHORITY





By:__________________________________






Sterling Webster, Chairperson





THE TOWN OF NAGS HEAD, A MUNICIPAL CORPORATION





By: ___________________________________






Cliff Ogburn, Town Manager

EXHIBIT A
Lots 1, 2 and 3 as shown on that certain survey or plat entitled in part, “Forbes Commercial Lots, Nags Head - Nags Head Township - Dare County - North Carolina”, dated August 27, 1996, prepared by W.C. Owen, Registered Land Surveyor and of record in Plat Cabinet D, Slide 192, Dare County Registry. 

EXHIBIT B

SCHEDULE OF ORDINARY MAINTENANCE AND REPAIRS
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