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DRAFT

TOWN OF NAGS HEAD

BOARD OF COMMISSIONERS

REGULAR SESSION

February 2, 2011
The Town of Nags Head Board of Commissioners met in the Board Room of the Nags Head Municipal Complex located at 5401 South Croatan Highway at 9:00 a.m. on Wednesday, February 2, 2011.  

COMRS PRESENT:
Mayor Bob Oakes; Mayor Pro Tem Wayne Gray; Comr. Doug Remaley



Comr. Anna Sadler; and Comr. Renée Cahoon (arrived at 9:04 a.m.)
COMRS ABSENT:
None
OTHERS PRESENT:
Town Manager Cliff Ogburn; Town Attorney John Leidy; Attorney Ben Gallop; Kevin Brinkley; Tom Gilliam; Kevin Zorc; Dave Clark; Ralph Barile; Roberta Thuman; John Mascaro; Mike Remige; Brent Wise; Jim Poulos; Sarah Morris; Lori Donlan; Mike Shupark; Pat Hansen; John Ryan; Brad Loy; Rabiah Hodges; Danny Hodges; Bob Heizing; Larry Ihle; Stephanie Ihle; Crouse Gray; John Gaw; Brent Sorensen; Stephanie Schmidt; John Miakisz; and Town Clerk Carolyn Morris

CALL TO ORDER/PRAYER/PLEDGE OF ALLEGIANCE 

Mayor Oakes called the meeting to order at 9:00 a.m.  Public Works Director Dave Clark provided the prayer which was followed by the Pledge of Allegiance. 
ADOPTION OF AGENDA 

MOTION:  Comr. Remaley made a motion to approve the February 2nd agenda as presented.  The motion was seconded by Comr. Sadler which passed 4 – 0 (Comr. Cahoon was not present.).
AUDIENCE RESPONSE
Mayor Oakes opened Audience Response and noted that those interested in speaking concerning development in Nags Head Woods may prefer to wait until the Public Hearing.   No one spoke during Audience Response.
RECOGNITION OF EMPLOYEES 

Public Works Director Dave Clark introduced Public Works Facilities Maintenance Technician Ed Hawley who was recognized by the Board for five (5) years of service.

COMR. CAHOON ARRIVED AT MEETING

Comr. Cahoon arrived at 9:04 a.m.

RECOGNITION OF EMPLOYEES (Continued)

Police Chief Kevin Brinkley introduced Police Officer Edward Mann who was recognized by the Board for five (5) years of service.  
Police Chief Kevin Brinkley introduced Police Sergeant Christopher Braddy who was recognized by the Board for five (5) years of service.

Public Works Director Dave Clark introduced Public Works – Water Service Technician Shane Baum who was recognized by the Board for ten (10) years of service.

Public Works Director Dave Clark introduced Public Works – Water Service Technician John Ryan who was recognized by the Board for ten (10) years of service.  
Police Chief Kevin Brinkley introduced Police Sergeant Brad Eilert who was recognized by the Board for ten (10) years of service.

CONSENT AGENDA

The Consent Agenda consisted of the following items:

Consideration of Budget Adjustment #8 to FY 10/11 Budget Ordinance 

Consideration of Tax Adjustment Report 

Approval of Minutes 

Request to advertise and begin in rem foreclosure for 2010 taxes 

MOTION:  Comr. Remaley made a motion to approve the Consent Agenda as presented.  The motion was seconded by Comr. Sadler which passed unanimously.
Budget Adjustment #8 to the FY 10/11 Budget Ordinance, as adopted, is attached to and made a part of these minutes as shown in Addendum “A”.
The Tax Adjustment Report, as approved, is attached to and made a part of these minutes as shown in Addendum “B”. 
The memo to advertise and begin in rem foreclosure for 2010 taxes, as approved, read in part as follows:

“In accordance with NCGS 150-369 Advertisement of tax liens on real property for failure to pay taxes … “The municipal tax collector shall advertise municipal tax liens by posting a notice of the liens at the city or town hall and by publishing each lien at least one time in one or more newspapers having general circulation in the taxing unit.  Advertisements of tax liens shall be made during the period of March 1 thru June 30 …” The posted notice and newspaper advertisement shall set forth the following information:  The name of each person to whom is listed real property on which the taxing unit has a lien for unpaid taxes, together with a brief description of each parcel of land to which such a lien has attached, and a statement of the principal amount of the taxes constituting a lien against the parcel; a statement that the amounts advertised will be increased by interest and costs and that the omission of interest and costs from the amounts advertised will not constitute waiver of the taxing units claim for these items; and a statement that the taxing unit may foreclose the tax liens and sell the real property to the liens satisfaction of its claim for taxes.

‘With your approval, staff intends to advertise the liens in the Coastland Times on March 6, 2011         in accordance with NCGS 105-369.  The amount outstanding as of January 27, 2011 is $281,391.86.           

‘Request for authorization to begin In Rem Foreclosure process on 2010 taxes:

‘In accordance with NCGS 105-375, In Rem method of foreclosure “Docketing Certificate of Taxes as Judgment.  In lieu of following the procedure set forth in GS 105-374, the governing body of any taxing unit may direct the collector to file with the clerk of superior court, no earlier than 30 days after the tax liens were advertised…”

‘With your direction, staff will begin the In Rem foreclosure process where necessary on the 2010 delinquent taxes thirty days after advertising.”
PUBLIC HEARINGS 

Public Hearing to consider a site plan/conditional use application submitted by David & Laura Deel for development of “Residential Cluster Housing” as allowed in the SED-80, Special Environmental Zoning District.  The property is located at 2400 Old Nags Head Woods Road (Lot 2 VMI Foundation Inc. Subdivision) 

Mayor Oakes introduced the agenda item to consider a site plan/conditional use application submitted by David and Laura Deel for development of residential cluster housing as allowed in the SED-80 Special Environmental zoning district.  Mayor Oakes thanked everyone for attending the Public Hearing.

Attorney John Leidy announced the Public Hearing open to consider the site plan/conditional use application for residential cluster housing at 9:24 a.m.
Town Clerk Carolyn Morris swore in staff members:  Interim Planning Director Bruce Bortz, Zoning Administrator Dabni Shelton; applicant David (Andy) Deel and his attorney John Gaw; and members of the audience:  attorney Crouse Gray,  Lori Donlan, Brad Loy, Jim Poulos, Stephanie Schmidt, Danny Hodges, Planning Board Chair Bob Edwards, and several others.
Interim Planning Director Bruce Bortz provided a brief summary of the history of the SED-80 Nags Head Woods development.  He explained that the State of North Carolina is a property rights state – if you own property in the State, you have the right to develop it.  He noted that another use in the SED-80 District in addition to residential is a nursing home.  Residential cluster development is a form of development that was encouraged.  When the SED-80 ordinance was written, a two-acre lot was required – minimum density as required for the SED-80 district per the Land Use Plan.   In response to Mayor Oakes, Mr. Bortz explained that if the parcel is greater than 10 acres, the lot is exempt from State regulations concerning subdivision requirements.
Comr. Sadler confirmed with Mr. Bortz that the Town/Nature Conservancy own approximately 650 acres in the Nature Conservancy and approximately 12 developable lots for “clustering” are available.
Zoning Administrator Dabni Shelton summarized her staff report which read in part as follows:

“GENERAL INFORMATION

Applicant:  David and Laura Deel  

‘Application Request:  Site Plan/Conditional Use Application – Residential Cluster Housing.

‘Purpose:  Construction of three (3) single family residences on an 11.90 acre parcel consistent with “Residential Cluster Housing” as a Conditional Use in the SED-80 Special Environmental Zoning District.

‘Property Location:  2400 Old Nags Head Wood Road, Nags Head (lot 2 VMI Foundation Inc. Subdivision).

‘Existing Land Use:  Vacant

‘Zoning Classification of Property: SED-80 Special Environmental District.

‘Zoning Classification of Surrounding Properties:  All surrounding properties are zoned SED-80 Special Environmental District. 

‘Land Use Plan Map/Policies: Land Use Plan classification for this lot is E-1 Conservation (environmentally sensitive land). E-1 land classification is designated to anticipate low intensity development.  This proposal is consistent with this land use classification.  

‘SPECIFIC INFORMATION

Applicable Zoning Regulations:

‘Use Regulations:  Residential Cluster Housing is permitted by conditional use within the SED-80 Special Environmental District, Town Code Section 48-442(e)(1). (attached)               

‘Lot Coverage- Lot coverage for this use shall not exceed fifteen (15) percent.  Proposed coverage for this site is 5.47 percent and therefore is compliant.    

‘Building Height- The maximum allowable height for these structures is 35 feet.  However, the height of a structure meeting the minimum roof pitch requirements of Section 48-370(d) shall be allowed a maximum total height of 42 feet. Individual elevations for each home have not yet been provided for staff review however, a height certificate will be required during construction and prior to issuance of occupancy permits. 

‘Architecture Design Standards:   Each home is proposed to have less than five (5) bedrooms and less than 3,500 square feet of habitable space therefore,  compliance with the Residential Architectural Design Standards of Section 48-370 (c) is not necessary. 

‘Parking- Required parking for this use is being provided in compliance with the single family residence parking standard which is the number of bedrooms authorized by the septic permit minus two (2) with a minimum of two (2)  parking spaces.  In this instance, each of the proposed dwellings will contain no more than four (4) bedrooms, therefore two (2) parking spaces shall be provided per dwelling.  Parking is compliant as shown on the proposed site plan.  

‘Land Disturbance and Site Design – As noted on the proposed development plan, approximately 1.54 acres of land will be disturbed in the construction of three (3) single family dwellings and all necessary improvements.  The SED-80 District and Nags Head Woods is a unique and environmentally sensitive area for which the zoning ordinance requires special consideration be given to the removal of vegetation to accommodate low-density development.  Town Code Section 48-442(g)(3)(a)(4)(i) requires that the Board of Commissioners review and approve the removal of any tree greater than four inches in caliper measured at one foot above grade which is to be removed in the process of the proposed development (attached).  The applicant has shown on the attached site plan, areas of proposed development for which trees between four (4) and sixteen (16) inches in caliper and four (4) pine trees greater than sixteen (16) inches in caliper which would need to be removed.  As you can see this request is quite minimal as Mr. Deel has taken great care to develop this plan around the vegetation, leaving as much remaining as possible.  Please note that trees planned for removal have been flagged onsite.  Staff has walked the entire site and in staff’s opinion, any alternative location for the proposed development would result in greater land disturbance and tree removal.   

‘Water and Sewage Disposal: The site was evaluated by the Dare County Environmental Health Department and found to be suitable for a septic system for the proposed three (3) four (4) bedroom houses. (Site Assessment attached). 

‘Stormwater Management:  The Town Engineer has reviewed the proposed plan and has required that a NCDENR-DWQ Low Density Stormwater Permit & Plan with equivalent storm event runoff mechanisms as well as the associated Operation and Maintenance Agreement, shall be approved prior to issuance of the zoning permit.  These documents shall be submitted to the Town prior to any land disturbing activity.  Other items reviewed were determined to be in compliance.   

‘Fire:  Fire Department has reviewed and approved the proposed plan.  The project will be required to comply with all applicable NC Fire Prevention Code requirements as part of building permit review and issuance.  While not required, the applicant is proposing that the three (3) houses be fitted with residential fire suppression systems in accordance with NFPA 13D.  

‘Public Works:  Public Works has reviewed and approved the proposed plan.  Refuse will be collected by the Town however, no Town water is available pursuant to Town Code Section 44-63 Connection to Town system required; exception. (attached)

‘ANALYSIS

Staff finds the proposed use is compliant with lot coverage, parking and the five (5) conditions set forth for this use as noted in Town Code Section 48-442(e).   The Fire Department, Public Works Department and Town Engineer have reviewed and approved the proposed plan.  

‘STAFF RECOMMENDATION

Based on the above review staff recommends approval of this site plan/conditional use request as presented with the following conditions:

1) Prior to issuance of a zoning permit an approved State Stormwater Management Permit shall be submitted to the Town.  

2) Board of Commissioners approval of the removal of trees greater than four (4) inches in caliper only in the areas to be developed in accordance with the proposed site plan.  

3) In addition, specifically the removal of four (4) pine trees greater than sixteen (16) inches in caliper as shown on the proposed development plan in the southwest corner of the site for vehicular access and in staffs opinion there is no alternative site. 

The Zoning Ordinance currently does not allow for phased development and further requires that all site improvements be installed and approved prior to receipt of occupancy permits.  The applicant’s intent is to occupy the first home while constructing the second and third home.  Staff would further recommend that consideration be given to allow all improvements required to serve the dwelling for which zoning and building permits are currently issued be installed prior to the issuance of occupancy permits for that dwelling (i.e.: access, parking, septic). 

‘PLANNING BOARD RECOMMENDATION

The Planning Board, at their January 18, 2011 meeting, voted unanimously to recommend approval of the proposed site plan/condition use application as presented with staff’s recommendations.

‘The Board of Commissioners is required to make the following affirmative findings of fact for this and all conditional use applications:

1.  The applicant has met the requirements of the Town of Nags Head Zoning                                 Ordinance, Subdivision Ordinance and other applicable ordinances. 

2.  The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted.

3.  The use as proposed will not overburden the fire fighting capabilities and the     

     municipal water supply capacity of the Town.”
Ms. Shelton concluded with the following:

“In conclusion, “Residential Cluster” as defined in Section 48-7 of the zoning ordinance means:

‘The grouping of attached or detached single-family dwellings, whether for one or more families, on a single lot meeting the dimensional requirements for the zoning district for the number of residential units, in an arrangement in which the side yards or distance between units may be less than that required in the zoning district.  Residential clusters may normally have the appearance of one structure, and the individual residential units may be connected by common porches, walkways, patios or garages.

‘It is staff’s opinion that each single family residence as defined meets the exemption requirement for Section 44-63 Connection to town system required; exception.

‘Regarding the fire hydrant requirements of Section 44-76 Hydrants, in staff’s opinion the applicant has met those requirements and additionally the Fire Department would require for their approval, a maintenance agreement for the installation and continued maintenance of the hydrants in accordance with NFPA and NC Fire Code.
‘I’ll answer any questions you may have and also Town Fire Chief Kevin Zorc is in attendance as well as applicants David and Laura Deel should you have questions for them.”

The Project Narrative “Nags Head Woods Retreat” is attached to and made a part of these minutes as shown in Addendum “C”.

Notice of the Public Hearing was published in the Coastland Times on Thursday, January 20, 2011 and on Thursday, January 27, 2011, as required by law.

Comr. Cahoon questioned if in the future, the site can be subdivided; Interim Planning Director Bortz stated that the lot width would prevent further subdivision. 
Mayor Oakes confirmed with Ms. Shelton that the home size in SED-80 is unlimited.

In response to Comr. Remaley, Ms. Shelton stated that the applicant would like to phase the building of the houses.  

Attorney John Gaw spoke representing the applicant; he clarified with Ms. Shelton that the application and site plan submitted by his clients meet the technical requirements of the Town’s ordinance for connecting to the Town water system.
In response to Comr. Cahoon, Interim Planning Director Bruce Bortz stated that there are to be a series of wells to serve the pool.  
Mayor Pro Tem Wayne Gray said that his main concern is firefighting capabilities; he questioned Fire Chief Zorc re: response time and hooking up to a dry fire hydrant; Chief Zorc responded that he feels comfortable with this means of providing fire protection.
Mayor Oakes noted that some homes are not connected to the Town’s water system and by comparison the site plan stands to fare much better with the proposed sprinkler systems. 
John Gaw, Applicant’s legal representative; questioned if there were any sprinkler systems in Nags Head Woods; Fire Chief Zorc responded that there were not. 
Comr. Cahoon questioned if the road can accommodate emergency vehicles; Fire Chief Zorc said that the roadway would hamper the vehicles and the protection of the structures. 
Applicant Andy Deel spoke on behalf of he and his wife Laura; he stated that they have been Outer Banks residents for 11.5 years; this is a single private parcel which is their dream; he has given a lot of consideration to build something that would fit; he is proposing the low-impact approach to development in order to cluster structures in one area; the area is isolated with a ridge; they plan on living in one of the houses; fire protection was a big issue in the design of the cluster; phasing is needed so less land clearing will need to be done. 
Comr. Cahoon questioned if there were any commercial functions for the houses; Mr. Deel said that he would want to live in one house and rent the other two houses out; he does not want restrictions placed on his property that would not be placed on anyone else’s property.

Comr. Sadler expressed concern over obtaining water from wells; Mr. Deel said that he feels confident that there will be an adequate water supply and in terms of water quality if a system needs to be installed, they will do that.
Planning Board Chair Bob Edwards; Mr. Edwards said that the Planning Board’s general opinion was that after a thorough review, they did not see any way it did not meet the Town’s current ordinances; the Planning Board was very aware of the Woods conservation; only the phased development caused some issue but looking from a practical standpoint, the Planning Board felt that it actually minimized the land disturbance.
Mr. Bortz pointed out that the phasing ends when the site plan expires – January 1, 2014.  
Attorney Crouse Gray spoke representing the Paul Shaver Trust -  owner of the property immediately adjacent to the applicant’s property; he read several points from the Town’s ordinance 48-442 purpose and intent to preserve land in a natural state; the Board has the right to see that what is being imposed is consistent with the Town’s ordinances; the Town Code allows cluster housing with specific requirements.
Attorney Gray focused on the paragraph from the Town Code re: all parts of all principal structures in a residential area are to be located within 200’ of a fire hydrant; Mr. Gray submitted that a “dry fire hydrant” does not meet what is noted in the Town Code; the application must comply with regulations for “cluster” development; he questioned who will control that there is always water in the proposed pool; he read the conditional use requirements and emphasized that the Board must find that all conditional use requirements are met in order to approve the site plan; he distributed photos to the Board of the Nags Head Woods Road – the photos are attached to and made a part of these minutes as shown in Addendum “D”.  Attorney Gray stated that if a wedding business were to take place, traffic will increase considerably; he requested that the conditional use be denied.
Lori Donlan; she stated that the Town’s vision statement does not meet with the application – the Woods is an integral part of the Outer Banks Marathon; Nature Conservancy bikers and hikers explore the Woods; she wants to live in harmony with the natural environment of the Nature Conservancy; she spoke of the business venture being proposed (Nags Head Woods Retreat) which she feels does not fit with Nags Head Woods; she asked the Board to not grant the conditional use request.
Brad Loy; he stated that he loves Nags Head Woods and the proposed homes are not the first homes to be built in the Woods; in 1979 he began making payments on a parcel in Nags Head Woods; the zoning has changed to SED-80; the driveway to the proposed site runs adjacent to his property; he is pleased that the Town has obtained the acreage in Nags Head Woods; he read from the original Zoning Ordinance and questioned why the Town would focus on low-density development and leave the ordinance on the books that would allow high-density development; he wants to welcome the Deels to the community and feels they should be given their lawful right.
Jim Poulos; has lived since 1980 on Ocean Acres Drive in Kill Devil Hills; he is representing the homeowners of Chesire Woods – the development at the end of the paved road on Ocean Acres Drive; he asked the Board to look hard at the burden that may be created to his home as well as to Nags Head Woods; he has maintained the road for years; he sees Nags Head Public Works employees in their trucks creating cancer-causing dust on the road in his area; he feels that there needs to be an access to the development within Nags Head Woods so vehicles do not have to go through his area; property owners in his area do not want to pay to bring the road up to Town standards; he respectfully requested that the Board deny the applicant’s request.  
Stephanie Schmidt; resident of Kill Devil Hills; one of the big reasons she came back after college is because of the area which has the ocean on one side and the Woods on the other; she is concerned that if approved, the applicant’s proposal will end up destroying the area with congestion, trash, etc. and she requested that the application be denied.
Danny Hodges, Nags Head Woods Road resident; single family houses being built is fine with him but he is concerned that the rentals and the business already engaged in by the applicant will mean much more people/traffic in their area; he is fine with approving the application with a restriction of no commercial business; it took an ambulance 25 minutes to get to his house a few years ago and he pointed out that the road is not built for emergency traffic.

Town Manager Cliff Ogburn was sworn in by Town Clerk Carolyn Morris.

In response to a question from Comr. Cahoon, Town Manager Ogburn stated that he spoke with former Town Attorney Tom White and former Town Manager Webb Fuller to see if they remembered some of the reasons for the original Town Code section re: residential clustering.  Town Manager Ogburn spoke with the former Town officials to also try to determine if their opinion was that the cluster met the Town water connection exception.

Town  Manager Ogburn explained that former attorney White said that the original intent was that residential clustering would allow the Nature Conservancy to rent structures for additional revenue to purchase more land for the Conservancy; Mr. White also stated that his recollection was that the residential cluster was not a single-family dwelling and therefore needed to be connected to the Town water system.

Mayor Pro Tem Gray noted that the intent of the ordinance was to do what the applicant wants to do today – Town Manager Ogburn agreed stating that the intent was to make the most use of the land as possible – in response to Mayor Pro Tem Gray, Town Manager Ogburn stated that the pool could be filled with ground water but the residence must be connected to the Town water system.
Attorney John Gaw confirmed with Town Manager Ogburn that the Town Code SED Ordinance – Section 48-363 – was written prior to water regulations for the area.

Applicant Andy Deel; Mr. Deel stated that ground water altering has to do with not changing drainage to the wetlands; he feels that his site plan meets that portion of the ordinance; he also said that he is hearing his neighbors and stated that he is amenable to the restriction of no weddings in any of the houses except for a private wedding event; in response to Comr. Remaley Mr. Deel confirmed that he would accept a condition of approval that the property could not be rented for weddings/similar events.
Applicant’s attorney John Gaw; Mr. Gaw addressed a few points made by Attorney Crouse Gray: 
The conditional use permit restrictions according to staff have been met; the SED-80 ordinance has a list of definitions/terms – there is no definition for fire hydrant so there is no limitation that only a wet fire hydrant must be used;  he read from a letter from the Chief Fire Code Consultant in the State Fire Marshal’s office in Raleigh, NC – in summary, the consultant and his office found the fire protection to be reasonable based on approval from the local fire official; Mr. Gaw emphasized that the cluster houses must meet the single-family requirements in the Town Code; connecting to the Town water system came after the code was prepared for residential cluster housing; conditions can be included in the conditional use permit if approved; comments by those not present should not be considered by the Board; he feels that the Town would be lucky to have the Deels located in its limits – they are very environmentally sensitive people; Mr. Gaw’s photos of the proposed lot/site are attached to and made a part of these minutes as shown in Addendum “E”.
Comr. Sadler confirmed that in order to meet the requirements for the square footage for residential clustering, Mr. Deel purchased 20 acres and did a boundary line adjustment; the proposal is exempt from the Town’s subdivision requirements.

There being no one else present who wished to speak, Attorney Leidy concluded the Public Hearing at 12:06 p.m.

Attorney Leidy emphasized that the Board’s decision must be based on competent evidence relevant to the issue – such as the sworn statements provided.
Mayor Pro Tem Gray – His main issue with the project is concern over fire fighting capabilities; and concern about the destruction of Nags Head Woods if a fire did occur; he is concerned that it would take too long for emergency vehicles to get to a structure fire; phased development has been approved by the Town previously only for 10.5 Shoppes and one other commercial application and he is not pleased with phased development.  
Comr. Remaley – He respectfully disagreed with Mayor Pro Tem Gray; he feels what is being proposed meets the requirements of the Town Code; there is not adequate access for any of the area’s Woods developments; he feels what is being requested is more than adequate for fire protection and meets the other requirements being asked; Comr. Remaley said that he cannot find a reason to deny the Deels’ given right to do what they want with their own property.
Comr. Cahoon – She has tried to be as informed as possible about this issue – her concerns include the phasing aspect and three (3) years of construction in that area; she also feels that the Town Code requires a Town waterline connection for residential clustering – she does not see how the Board has the power to overrule that requirement – she said that she does not see how the applicant’s proposal fits in Nags Head Woods.

Comr. Sadler – She agrees with Comr. Remaley that the applicant has the right to build on his property although this request is different or he would not be here today requesting approval from the Board; she has three (3) main concerns; Mayor Pro Tem Gray’s concern over firefighting, Comr. Cahoon’s concern about the requirement for a Town waterline connection, and her concern – she feels the applicant’s request constitutes a cottage court which is not allowed in the Town; she feels that there is a huge fire risk; she said that phasing is also allowed by the Town – in the commercial development area. 
Mayor Oakes – He and the Board feel strongly about preserving the Woods and some of it will never be able to be developed; he feels Mr. Deel relied on the Town’s ordinances and that his proposal has reasonable restrictions that the Deels have placed on themselves; cluster housing is in the Town’s ordinance because it results in less impact on the Woods; he sees this as an alternative to large single-family homes; fire safety is a concern and is difficult to be addressed adequately; more importantly the proposal is for sprinklered homes which he feels should be a requirement for development in that area; there needs to be a maintenance agreement for the pool if that is to be used for fire suppression; restriction on weddings provides some assurance and for these reasons Mayor Oakes said that he feels this is a better alternative that doing what Mr. Deel could do which is to pull two permits for two larger single-family homes.
MOTION:  Mayor Oakes made a motion to approve the site plan/conditional use application with some conditions:  the use is limited to three (3) 4-bedroom houses not to exceed 2,500 square feet each, no commercial wedding use except for family weddings, and a maintenance agreement for the pool; he made the following affirmative findings of fact:
1)
The applicant has met the requirements of the Town of Nags Head Zoning                                 Ordinance, Subdivision Ordinance and other applicable ordinances,

2)
The use will not materially endanger the public health and safety if located where proposed and developed according to the plan as submitted, and

3)
The use as proposed will not overburden the fire fighting capabilities and the municipal water supply capacity of the Town.

The motion was seconded by Comr. Remaley.
In addition the following three (3) staff conditions are also included as part of the motion: 
1)
Prior to issuance of a zoning permit an approved State Stormwater Management Permit shall be submitted to the Town,
2)
Board of Commissioners approval of the removal of trees greater than four (4) inches in caliper only in the areas to be developed in accordance with the proposed site plan, and
3)
In addition, specifically the removal of four (4) pine trees greater than sixteen (16) inches in caliper as shown on the proposed development plan in the southwest corner of the site for vehicular access and in staff’s opinion there is no alternative site. 
CONTINUATION OF MOTION:   The motion to approve the site plan/conditional use application failed 2 – 3 with Mayor Pro Tem Gray, Comr. Cahoon, and Comr. Sadler casting the NO votes.  
In response to a phasing question, Staff recommends all improvements be made and the swimming pool installed but the road not improved until an additional structure is built.   

Comr. Remaley provided instruction to staff to update the address system for Nags Head Woods – this is not a condition of approval but instruction to staff.  

RECESS FOR LUNCH

The Board recessed for lunch at 12:37 p.m.

RECONVENE FROM LUNCH

The Board reconvened from lunch at 2:00 p.m.
CLOSED SESSION
MOTION:  Comr. Remaley made a motion to enter Closed Session so the attorney may provide counsel on matters relating to attorney-client privilege in accordance with GS 143-318.11(a)(3).  The motion was seconded by Comr. Sadler which passed unanimously.  The time was 2:01 p.m.
OPEN SESSION

The Board re-entered Open Session at 2:40 p.m.  Attorney Leidy reported that during Closed Session the Board conferred with the attorney to preserve the attorney/client privilege; no action was taken.
Mayor Oakes noted that the motion to approve the conditional use site plan for residential clustering in Nags Head Woods was made prior to recessing for lunch and that motion did not pass.  He stated that he would entertain any additional motions at this time. 
MOTION:   Mayor Pro Tem Gray made a motion to disapprove agenda item #8 concerning the site plan/conditional use application for residential clustering in Nags Head Woods because it is not  within 250 feet of a fire hydrant - as defined in the Town Code it needs to be tied to a water tower or a water plant – the Town Code says nothing about water pressure – a dry hydrant is not defined/approved in the Town Code.  

Comr. Cahoon seconded the motion and, with Mayor Pro Tem Gray’s approval, added another reason for denial:  the distinction between single family dwellings and residential clustering – the site plan/conditional use application does not meet the exception to a required Town water connection as defined in Town Code Section 44-63 “...a single family residence that meets all of the following requirements…”.
CONTINUATION OF MOTION:  The motion to disapprove the site plan/conditional use application for a residential cluster development in Nags Head Woods passed 3 – 2 with Mayor Oakes and Comr. Remaley casting the NO votes.

REPORTS AND RECOMMENDATIONS FROM THE PLANNING BOARD AND THE PLANNING AND DEVELOPMENT DIRECTOR 

Discussion of softening of landscape buffer requirements - From Dec 1, 2010 Board meeting 

Planner Angela Welsh summarized her memo which read in part as follows:

“At their December 3, 2010 meeting the Board directed Staff to prepare a white paper discussion regarding softening the Zoning Ordinance buffering requirements.  

‘The Towns buffering requirements are intended to provide adequate spacing and buffering between incompatible uses, to spatially separate land uses, to reduce noise pollution, air pollution and artificial light glare as well as enhance the image of the Town. 

‘The ordinance also requires buffering when a commercial zoning district is adjacent to a residential zoning district (R-1, R-2, R-3, SPD 20, SED 80, and CR).  These buffers are called commercial transitional protective yards.  They are intended to protect the uses in the residential zoning districts from noise, artificial lighting, activity and odor which may be associated with a use in the commercial zoning district. The Zoning Ordinance classifies some of these commercial uses as “high impact uses”.  High impact uses include, but are not limited to, hotels, hospitals, junkyards, medical offices, nursing homes, storage facilities and banks.

‘There are currently eight (8) buffer yard requirements in the Zoning Ordinance.  For instance, Buffer Yard E requires lots adjacent to US 158 and US 64/264 to leave the first fifteen (15) feet of lot depth directly adjacent to the right-of-way in its undisturbed natural state.  It also requires a minimum ten (10) feet wide vegetative buffer adjacent to the undisturbed area.  This area must contain planting materials which are a minimum of five (5) feet high when installed and are to reach eight (8) feet high within three (3) years.

‘Buffer yards along US 158 and US 64/264 and Virginia Dare Trail are the buffer yards where the Town sees most Zoning violations due to the fact that business owners want more visibility.

‘The Zoning Ordinance also allows the developer to preserve existing vegetation to satisfy a portion (no more than 50%) of the buffering requirements.  This vegetation must be “significant native or locally adaptive vegetation” which includes but is not limited to live oaks, yuccas, and sea oats.  There is also a requirement that vegetation be maintained and replaced if it is damaged.

‘Landscaping, as opposed to buffering, generally consists of low growing shrubs or flowering plants that are utilized primarily for aesthetic purposes. 

‘Article XXI The Village at Nags Head SPD-C Zoning Ordinance discusses buffer yard requirements around commercial uses and zoning districts.  The buffer yards are based on the Town’s Zoning Ordinance buffer yard requirements. Landscaping and buffering plans require approval from the Village Landscaping Committee before they are reviewed and approved by the Town’s Zoning Administrator’s.  
‘The 2000 Land Use Plan also discusses the importance of preserving vegetation in the Town. Chapter 16 states “The Town Values the preservation of existing vegetation and trees and shall vigorously enforce all existing applicable regulations and laws.” As well as “The Town views the preservation of dunes and topography as an important component in the Nags Head image and shall strictly enforce the existing applicable rules and regulations and seek additional measures as needed to preserve as much of natural vegetation as possible.”  The 2010 Land Use plan restates the same philosophy regarding the preservation of existing vegetation and trees as well as the preservation of dunes and topography.

‘In 2003 the NC DOT used enhancement funds to initiate a significant planting project in Nags Head. This project included irrigation as well.   The project locations are:

1.  On the east side of US158 from the Outerbanks Hospital south to Town Hall, 

2.  The island on Seachase Drive (between Outback Steakhouse and BB & T), 

3.  Both sides of the US158 from 8th Street to Satterfield Landing.  

‘The Town entered an agreement with the NC DOT which required the Town to take over maintenance of the enhancement fund areas after three (3) years (2006).  The Town is currently maintaining these areas.

‘Dave Clark and Pat Mansfield of the NC DOT are currently discussing requiring a Town review of encroachment agreements, to clear vegetation in the NC DOT right of way, before NC DOT issues them.  

‘At the request of the Board, Staff will address buffering requirements the Board feels need to be changed.”
Comr. Cahoon confirmed with staff that NCDOT has to approve anything that takes place in the right of way, i.e. the Town has no authority to regulate what happens in the right-of-way unless there is an encroachment agreement.
It was Board consensus that staff prepare an agreement/ordinance and work with the State on limiting the removal of right-of-way vegetation.   Comr. Cahoon suggested allowing people to take care of their vegetation as long as signage/traffic is not blocked - such as with the use of shorter vegetation plantings.

Mr. Bortz confirmed with the Board that the softening of buffers can mean lower vegetation,  contoured vegetation or varied signage heights; he agreed that buffering depends on a highway vs a neighborhood location.  
It was Board consensus that staff look at softening buffer requirements in terms of lower vegetation and varied signage heights.  In accordance with Deputy Public Work Director Barile’s information re: topography, Mr. Bortz said that in certain situations a planting berm should be allowable – although probably not along the bypass/beach road.  
OLD BUSINESS/ITEMS TABLED FROM PREVIOUS MEETINGS

Second reading – to consider Planning Board ordinance re: zoning ordinance text amendment to permit porous concrete in commercial districts and includes the requirement for a maintenance agreement - Public Hearing held Jan 5, 2011

Zoning Administrator Kelly Wyatt summarized the agenda summary sheet concerning the second reading for the porous concrete ordinance which read in part as follows:

“At the January 5th Board of Commissioners meeting, the Board passed a motion to adopt the Planning Board ordinance which permits porous concrete in commercial districts and includes the requirement for a maintenance agreement.   The motion passed 2 - 1 with Mayor Oakes casting the NO vote; First-time adoption of an ordinance requires 4/5 positive vote and a second reading will be necessary.    Attached please find all original backup provided on January 5th.
----------------------------------------

‘From the January 5th Board meeting:  The proposed zoning ordinance text amendment would amend district lot coverage requirements to permit porous concrete on the same basis as open face pavers for the purpose of increased lot coverage within all zoning districts for all uses with no requirement for an Operation & Maintenance Agreement.  
‘The Planning Board recommendation is two fold; the Planning Board first recommends denial (5-1) of the proposed zoning ordinance text amendment however, if the Board of Commissioners is inclined to adopt the text amendment the Planning Board recommends adoption of the Planning Board revised ordinance which permits only porous concrete in the C-1, C-2, C-4 & Hotel Overlay Districts along with the Operation & Maintenance Agreement.” 
VOTE ON MOTION:  Comr. Cahoon voted in favor of the motion from January 5th in which the Board passed a motion to adopt the Planning Board ordinance which permits porous concrete in commercial districts and includes the requirement for a maintenance agreement.   The motion passed  4 – 1 with Mayor Oakes casting the NO vote.

MOTION OUT OF ORDER:  Mayor Oakes then called Comr. Cahoon’s vote out of order. 
MOTION:  Mayor Oakes made the same motion that was made January 5th adopting the Planning Board ordinance which permits porous concrete in C-1, C-2, C-4, and Hotel Overlay Districts, excludes the oceanfront, and requires an operation and maintenance agreement.  The motion was seconded by Comr. Cahoon. 

MOTION TO AMEND:  Comr. Sadler amended the motion to permit porous concrete on the oceanfront; Mayor Oakes and Comr. Cahoon were in concurrence.  
Interim Planning Director Bruce Bortz pointed out that oceanfront is the R-1 District which includes other areas of the Town in addition to the oceanfront. 
WITHDRAWAL OF AMENDMENT:  Comr. Sadler withdrew her motion to amend.

CONTINUATION OF ORIGINAL MOTION:  The motion passed unanimously.
A copy of the ordinance permitting porous concrete with an operation and maintenance agreement in the C-1, C-2, C-4, and Hotel Overlay Districts, as adopted, is attached to and made a part of these minutes as shown in Addendum “F”.
Staff is to bring back two (2) additional ordinances for Board review/approval as follows:  an ordinance permitting porous concrete in the oceanfront/R-1 Districts and an ordinance permitting porous concrete in all districts – both requiring operation and maintenance agreements.  It was noted by Attorney Leidy that another Public Hearing would not be necessary as the proposed ordinances would both be less restrictive.
Report on Danube Street Sound Access modifications/enhancements – from November 3rd Board meeting 

Public Works Director Dave Clark summarized his memo which read in part as follows:

“At the Board’s November 3rd, 2010 meeting, discussion continued regarding the Danube Street Soundside Access and what the Town could do to improve this site. Following that meeting, Public Works began “Phase I” of the enhancement, consisting of removing the stairs, building up and sprigging the berm/dune and consolidating all necessary signs on one sign post. At staff’s meeting with the NC-DENR Division of Coastal Management representative on October 27th, we were told we could request authorization to do this work by writing a letter to DCM describing what was proposed and a return letter would authorize the work. Once the town’s letter was received however, we were then asked to submit a plan drawing showing the extent of our proposed work, in comparison to what is there now. We have now received an exemption (from permitting requirements), dated January 20th, 2011, and will proceed with this work as “Maintenance and Repair” of the existing berm. 

‘The modified berm will contain 37 cubic yards of sand, resulting in the addition of 23.15 cubic yards to what is there now. Once this is done, the berm will be sprigged with American Beach Grass, or a similar tolerant species. The sand fill needed will be approximately 2-½ tandem loads at $250 per load. The sprigging should not cost more than $150. The total for Phase I should not exceed $775.00. Dominion NC Power has moved the “street” light to the east side of the berm so, now that we have the DCM authorization, we can move forward with this work.

‘In conversations with the DCM representative, it was made clear that any construction of groins or breakwaters, or the addition of sand to the beach itself (west of the current mean high water line) would require a CAMA major permit. Comparison of the 2002 and the 2007 aerial photos shows a clear loss of beach. The DCM representative indicated that the photos would be helpful in supporting our permit application, but would not guarantee its approval. Also, the sandbags installed at the site in 1988 would have to be removed before sand could be added to the beach.

‘The next “phase” would be to design and “cost out” the addition of two groins and sand back to the 2002 beach contour. Construction of the two groins, perpendicular to the existing bulkheads to the north and south of the site will require the owners of those two properties to sign the CAMA Permit applications. They will need to be contacted to determine their willingness to do so. 

‘A preliminary estimate for two 24-foot groins is $5000, with an additional $4000 allowed to deliver and place up to 60 cubic yards of sand. These costs are for construction only, and do not reflect the engineering and permitting costs. I would recommend the next step would be to contact the adjacent property owners and obtain an engineering proposal for the design and permitting work.”
It was Board consensus for staff to move forward with Phase I of the Danube Street Sound access modifications/enhancements as presented.
Consideration of DCTB MOU for Windmill Point property 

Attorney John Leidy summarized the process that has taken place with the Town/Dare County Tourism Board Memorandum of Understanding (MOU) for the Windmill Point property.  He summarized the modifications to the original MOU included in the Board’s packages.   He pointed out the inclusion of Right of First Refusal as well as Determination of Price in the revised MOU.

Board members discussed the following paragraphs:  Property Decisions, Multi-use facility, Maintenance, Right of First Refusal, and Determination and Payment of Price.

It was Board consensus that staff provide an updated/revised MOU, to include the Board’s suggested modifications, to be brought back for Board consideration in color-coded format for easier review.  
NEW BUSINESS

Committee Reports 

Comr. Remaley - Government Education Channel Report – on behalf of Comr. Remaley, Public Information Officer/Administrative Assistant Roberta Thuman provided an update:  the Channel Committee has taken steps to add a live stream to Channel 20 on the Dare County website; the Town will add a link to its website; representatives will be trained on the new video equipment in March 2011; UNC-Coastal Studies Institute (CSI) has been added as a full member of the Channel.  The Committee has created a program to disperse funds for projects that will enhance programming – as an example, Ms. Thuman stated that next fiscal year the Town may apply for a sound system upgrade for the Board Room, if desired, at a cost of up to $20,000.
Town Manager Cliff Ogburn - Discussion/Consideration of proposed Recreation Committee – Town Manager Ogburn reported that some of the projects/developments in the Town would benefit from the formation of a Recreation Committee; YMCA Executive Director Katie Burgess has been added to the list for potential Recreation Committee members; the list represents a wide demographic of the Town – terms will be as needed vs specific terms.  Mayor Oakes requested to be added to the list of Committee members. 

Interim Planning Director Bruce Bortz noted that after Recreation Committee appointments are made, he will provide a Recreation Committee Resolution for Board review/adoption. 
MOTION:  Comr. Sadler made a motion to create a Town Recreation Committee to include all those interested members as listed.  The motion was seconded by Mayor Oakes which passed unanimously.
Comr. Sadler – Jennette’s Pier Advisory Committee – Comr. Sadler reported that the Advisory Committee now meets quarterly and they met January 26th where an update on the Pier construction was received; the NC Aquarium website now includes job announcements.  
Comr. Sadler – Dare County Tourism Board (DCTB); Comr. Sadler stated that the year-to-date number of total vehicles that cross Chesapeake Expressway is over four million which is good news for tourism.
Comr. Sadler – 50th Anniversary Committee – There are two (2) meetings scheduled per month for the Town 50th Anniversary Committee; Comr. Sadler reported that at the next Board of Commissioners meeting, Chair John Ratzenberger will update the Board on the planned festivities; if anyone is interested in helping out, she urged them to contact Mr. Ratzenberger.
Comr. Cahoon – Relay for Life team – Comr. Cahoon challenged all Board members to participate in a Relay For Life fundraising dunking booth in May 2011. 
Presentation of Town six-month financial report 

Finance Officer Kim Kenny provided a PowerPoint presentation summarizing the first six months of FY 10/11 identifying the Town’s expenditures/revenues.  

The six-month financial report is attached to and made a part of these minutes as shown in Addendum “G”.
ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN ATTORNEY 

Town Attorney John Leidy – Request for Closed Session

Town Attorney John Leidy requested a Closed Session to discuss the George Moore nuisance structure litigation and the Beach Nourishment Project easement acquisition.
ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN MANAGER 

Town Manager Cliff Ogburn – Beach Nourishment Project

Town Manager Ogburn provided a Beach Nourishment Project update; he displayed and briefly summarized the project timeline.   The timeline included dates for requirements that need to be met such as the special obligation bond process, easements, and resolutions.  Thus far 150 easements have been received and staff is continuing to field questions concerning the easement process; bid documents have been forwarded to five (5) perspective bidders with a pre-bid meeting scheduled for February 10th.  At the Board’s February 16th meeting, a Public Hearing will be held on creation of the Municipal Service Districts and a resolution will be considered for adoption at that time as well as an interlocal funding agreement between the Town and Dare County for funding the project. 
The Beach Nourishment Project timeline is attached to and made a part of these minutes as shown in Addendum “H”.
BOARD OF COMMISSIONERS AGENDA 

Comr. Anna Sadler - Discussion of pedestrian safety in the vicinity of Jennette’s Pier on Hwy 12 

The agenda summary sheet read in part as follows:

“In the fall of 2010, the Town asked the NC Department of Transportation to consider the following improvements to enhance pedestrian safety in the Jennette's Pier area:
 

-
Install a crosswalk between the driveways to the two parking lots, one on each side of NC 12 

-
Install signage and flashing yellow warning lights north and south of the crosswalk

 

-
Reduce the speed limit on S. Virginia Dare Trail (NC 12) from 35 to 25 miles per hour from 
Gull Street south to the first Whalebone Junction intersection, where NC 12 south into the 
Cape Hatteras National Seashore

 

‘In response, NCDOT agreed to install the new crosswalk and signage (but remove the existing crosswalk at the north side of Pier's driveway, leaving this new crosswalk and a crosswalk just north of the property).

 

‘However, NCDOT does not agree that yellow flashing lights need to be installed and that the speed limit does not need to be lowered.   The attached letter asks for their re-consideration of the flashing lights and speed limit issue concerns.”
Comr. Sadler noted that Town Manager Ogburn was notified by NC DOT recently that they were not in favor of a flashing light crosswalk or a reduction in the speed limit.
Comr. Cahoon read from several emails she received from property owners in the area of Jennette’s Pier which she entered into the record.  She is concerned that the Town parking lot on the west side of NC 12 will pose a safety hazard to those crossing to the Pier/beach; she pointed out that one of the emails mentions that the pier construction crew used flag men for workers crossing the road.   

Public Works Director Dave Clark displayed a map identifying a crosswalk between the pier and the west side parking lot; Comr. Sadler said that the Town would even consider paying for the flashing light; an un-lit crosswalk to be installed prior to May was requested.
Mayor Oakes directed that a strong letter be prepared for his signature to be forwarded to NC DOT encouraging either a reduction in the speed limit and/or a flashing light/crosswalk in the area of Jennette’s Pier; the emails quoted by Comr. Cahoon are to be included as attachments to the letter and are attached to and made a part of these minutes as shown in Addendum “I”.  

Comr. Sadler – DCTB reports indicate sales are on the rise

Comr. Sadler reported that Dare County Tourism Board/Outer Banks Visitors Bureau reports indicate that this past year property sales have increased – property appears to be moving. 
Comr. Sadler – Sand buildup at Jennette’s Pier

Comr. Sadler mentioned the buildup of sand at Jennette’s Pier and the two houses adjacent to the pier;  she said that she recently spoke with Coastal Science & Engineering President Tim Kana who said that piers are permeable structures and allow sand to go through and under – piers have a low ratio of blocking sand; over the long haul the sand gradually evens out.   
Comr. Cahoon – Municipal Service Districts

Comr. Cahoon stated that she would like to see Gulfstream St and not Governor St be the dividing line between the Beach Nourishment Project reaches for the Municipal Service District (MSD) line.
MAYOR’S AGENDA 

Mayor Oakes - Request for Closed Session for review of Closed Session minutes

Mayor Oakes requested a Closed Session to review Closed Session minutes from July through December 2010.  
Mayor Oakes - Discussion of Board of Commissioners Retreat date 

Mayor Oakes confirmed with Board members that the date of the upcoming Board Retreat is Friday, February 11, 2011 with a start time of 9:00 a.m.  The location of the retreat is to be determined. 
CLOSED SESSION

MOTION:  Comr. Sadler made a motion to enter Closed Session to review Closed Session minutes in accordance with GS 143-318.11(a)(1) and to discuss George Moore nuisance structure litigation and easement acquisition litigation in accordance with GS 143-318.11(a)(3).  The motion was seconded by Comr. Remaley which passed unanimously.  The time was 4:46 p.m.
OPEN SESSION

The Board re-entered Open Session at 5:24 p.m.  Attorney Leidy reported that during Closed Session the Board approved the Closed Session minutes for the past six (6) months and took action to open them in accordance with the approved disposition schedule; the Board also gave the Town Attorney direction re: George Moore nuisance structure litigation and with respect to easement acquisition litigation; no other action was taken.

ADJOURNMENT

The Board recessed to a mid-month meeting on Wednesday, February 16, 2011 at 7:30 p.m. in the Board Room.  The time was 5:30 p.m.
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